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Good morning.  I appreciate the opportunity to appear before you today on behalf of the National Conference of State Legislatures.  I am here this morning in my capacity as the Co-Chair of NCSL's Executive Committee Task Force on State and Local Taxation of Telecommunications and Electronic Commerce.  The National Conference of State Legislatures is a bi-partisan organization representing every state legislator from all fifty states and our nation's commonwealths, territories, possessions and the District of Columbia.  

 On behalf of my colleagues, I would like to commend Charles Collins and Diane Hardt, the Co-Chairs of the Streamlined Sales Tax Project, the members of the Project's Steering Committee and all the representatives of the Project's participating states for their diligence in endeavoring to produce a comprehensive set of recommendations for the streamlining and simplification of our sales and use tax collection systems.   

The ability of state and local governments to collect the sales and use tax currently owed on transactions which occur through remote sellers, particularly through electronic commerce is a major priority for the National Conference of State Legislatures as well as state legislatures across the country.   For the record, let me make clear, state legislators are not advocating any new taxes on electronic commerce.  We desire, however, to create a streamlined sales and tax collection system to more efficiently collect the transactional taxes legally imposed by our states. 

Electronic Commerce and the States

Let me also acknowledge that there is much misinformation being disseminated that state governments view the Internet and Electronic Commerce as a "cash cow" and we, as state officials, are salivating for our prime cut.  This is simply not true. 
Speaking for my colleagues, we recognize the vital economic force that the Internet and advanced telecommunications services will be for our states and our nation.  We are as concerned about the unintended consequences of obsolete, discriminatory or multiple taxes on this vital new technology. 

With that said, I also want to make clear that state legislatures are equally concerned about the impact that sales tax free electronic commerce transactions will have on state revenues.  The growing inability of states to collect sales and use taxes from remote sales impacts the future of states' primary consumption tax. The general sales and use tax provides about one-third of state revenue – over $150 billion in 1998 – with most of the funds dedicated to finance K-12 education.  For six states, sales tax revenues account for over 50 percent of all state revenues.

. 

According to the Center for Business and Economic Research at the University of Tennessee, by 2003 states will lose $ 11 billion in sales tax revenue due to the emergence and growth of electronic commerce.  This amount will continue to grow each year.  For my own state of Illinois, it is projected that we will lose $454 million in sales tax revenues in 2003.  As the Chairman of the Senate Appropriations Committee, I have the reputation as being a fiscal conservative.  Each year during our budget process, I endeavor to ensure that the taxpayers of Illinois are not burdened by overspending.  However, I also realize the drastic cuts in state services that I would have to make if we face a  $454 million shortfall in revenues in any one year.

Sales Tax Popularity

As we all know, taxes are not very popular.  However, if state and local governments are to provide necessary services, like education and public safety, then we need to maintain our ability to levy taxes. In surveys of taxpayers as to which tax of all the major federal, state and local taxes they dislike the least, the surprising answer has been the sales tax. 

Voters all over the country have approved local sales taxes to pay for sports stadiums, added police protection, land acquisition for open space, and transportation improvements. The taxpayers of the state of Michigan overwhelmingly voted to use the sales tax as opposed to property tax as the major source of revenue for education and then the next year, they voted to increase the sales tax. 

The inability of states to collect the sales and use taxes for remote transactions also places an unfair competitive burden on small main street businesses, the lifeblood of many of our small towns and communities.  Having been a retailer here in Illinois prior to service in the State Senate, I know what it is like to have to collect sales tax.  I can appreciate the concerns of many brick and mortar retailers that if their on-line competitors escape collection responsibilities, than they face two burdens.  First they face a cost difference for products and the second, possibly more onerous burden of complying with sales tax collection rules and regulations. 

As state legislators, we recognize that we have been part of this problem.  Over the last seventy years, we have created a confusing, administratively burdensome tax system with very little regard for the compliance burden placed on multi-state businesses.  Last year, NCSL passed a resolution, written by NCSL's Task Force on State and Local Taxation of Telecommunications and Electronic Commerce, that acknowledged that states need to simplify their sales and use taxes and telecommunications taxes for the 21st Century.  We recognize that we have been a key part of the problem – and we also are the solution.

In our resolution, The Task Force formulated a set of seven principles that guided NCSL in its deliberations with the National Governors' Association to develop a proposal for simplifying and streamlining state and local sales and use tax collection systems.  These principles are: 

First, that state and local tax systems should treat transactions involving goods and services, including telecommunications and electronic commerce, in a competitively neutral manner; and 

Second, that a simplified sales and use tax system that treats all transactions in a competitively neutral manner will strengthen and preserve the sales and use tax as vital state and local revenue sources and preserve state fiscal sovereignty; and  

Third, that the Internet and Internet vendors should not receive preferential tax treatment at the expense of local “main street” merchants, nor should such vendors be burdened with special, discriminatory or multiple taxes; and 

Fourth, that states recognize the need to undertake significant simplification of state and local sales and use taxes to reduce the administrative burden of collection; and 

Fifth, that under such a simplified system remote sellers, without regard to physical presence in the purchaser’s state, should be required to collect sales and use taxes from the purchaser and remit such taxes to the purchaser’s state; and

Sixth, that NCSL encourages current and future cooperative efforts by states to simplify the operation and administration of sales and use taxes; and

Seventh, that NCSL will continue to oppose any federal action to preempt the sovereign and Constitutional right of the states to determine their own tax policies in all areas, including telecommunications and electronic commerce.  

State Involvement in the Streamlined Sales Tax Project

In January of this year, the NCSL Task Force on State and Local Taxation of Telecommunications and Electronic Commerce drafted and along with NCSL's full Executive Committee unanimously approved model legislation to authorize a state's participation in multi-state discussions to develop a more simple, uniform, and fair system of state and use taxation. Such a collection system would remove the burden imposed on all retailers, preserves state sovereignty, and enhances the ability of U. S. firms to compete in the global and information economy.  

It was the only second time in NCSL history that NCSL produced and advocated the passage of model legislation in the states.  In January we anticipated that if six to eight states authorized the multi-state discussions by the end of this year's legislative session, we would be able to declare solid movement by the states to streamline their sales tax systems. Instead 27 states have formally joined the multi-state discussions either through enactment of legislation or an executive order by the Governor. We also are pleased that at least 12 other states have been sending "observers" to participate in the Project's deliberations.

The quick response to NCSL's model legislation by the state legislatures is unprecedented.  The current activity by 39 of the 45 states that impose a sales tax is a sign that elected state officials are serious about taking action to streamline and simplify their sales tax collection systems. 

A little over nine months ago, you held your first meeting as the Streamlined Sales Tax Project, with little fanfare or public attention.  Since that time you have endeavored to meet the directives of your governors and state legislators to develop that streamlined and simplified sales and use tax collection system.  Over the last few months as the skeptics realized that the Project was real and going to produce viable recommendations, your deliberations became the subject of much scrutiny and attention.  You can be proud of this development as it means you must be on the right track.

On behalf of many of my colleagues, particularly those from states with local option sales taxes, I would like to commend the Project for its support of technology as a major component of a streamlined sales tax collection system. We applaud the discussion of the need to use technology in rate simplification as opposed to the adoption of a mandatory one sale and use tax rate per state for remote commerce.  

We find a single rate – even if it only applies to remote sales – is a deal killer in a dozen or more states and raises a host of problems.  

· First, it preserves a dual system for nexus and non-nexus merchants that will prevent states from simplifying the sales and use tax system for “clicks and mortar” retailers.  Sellers with physical stores and remote operations will face two sets of tax rates, frustrating efforts at simplification for all types of retailers.  The Project's recommendations to use technology to determine the correct rate to apply to transactions would create a single system for all retailers. Businesses and technology companies tell us that the rate issue is the easiest one to overcome with technology.  It is not necessary to mandate a single rate in a simplified system.

· Second, the dual system will lead to continued litigation over nexus because different rates will be charged based upon the seller’s nexus status.  The Project's recommendations would make nexus irrelevant and treat all sellers the same.

· Finally, we anticipate that some state legislatures could not support a blended rate that would increase tax rates for some taxpayers.  The alternative – choosing the lowest rate in the state – could cause powerful cities to oppose such a system.  Businesses located in areas with high tax rates that now “self-report” use taxes would have incentives to buy from remote vendors.

Once again, I would like to express NCSL's appreciation for this opportunity this morning, as well as for your dedication and hard work in producing viable recommendations for state legislatures to consider in streamlining our sales tax systems.  The Task Force is impressed by the number of disparate issues the Project has been able to address thus far, and looks forward to further Project recommendations as to how the components should be implemented over time.  I would urge you to maintain your efforts over the next few months in producing model legislation that we will be able to bring before our legislative chamber in 2001.  The National Conference of State Legislatures will continue to monitor and support your deliberations and we look forward reviewing your recommendations for legislative action.
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Good Morning and thank you for inviting me.  I am Michael Guido,  Mayor of Dearborn and Chairman of the U.S. Conference of Mayors Urban Economic Policy Committee.  I am pleased today to appear on behalf of the nation’s Mayors to offer comments on the Streamlined Sales Tax project.  First we want to commend the Co-Chairs, Charles Collins and Diane Hardt, along with all of the members of the Steering Committee for your hard work and commitment to this important project.  I also want to commend you for involving state and local officials in developing plans to reform our sales and use taxes for the 21st Century economy.   

Let me start by acknowledging that our taxes are out of step with the new economy and that they are desperately in need of reform.  The sales tax dates back to the 1930’s, a time when most purchases were made over the counter at local stores.  Since then, we have witnessed an enormous change in the market place.  Although most people still prefer to do their shopping on Main Street, a rapidly  increasing number are going on line to buy goods and services.  The convenience of shopping over the Internet is a huge attraction for many customers.  With a computer and access to the Internet, customers can shop  locally and internationally at an unlimited number of stores at a time convenient for them, particularly since online shopping is available twenty four hours a day, seven days a week. 

While it may not be difficult for our local retailers to figure out and collect our taxes, we realize it could be quite burdensome for out-of-state merchants (remote sellers), particularly those who sell to customers in multiple states.  For this reason the U.S. Conference of Mayors appreciate the opportunity to work with this Project to reform our sales and use taxes so they will be  simple and easy for all merchants to collect.  

We experienced our first problem collecting taxes on remote sales in the 1960's when customers residing in our cities began to use catalogue mail-order sales to purchase goods from merchants in different states.  Soon after that, the Supreme Court ruled that it would be overly burdensome to require out-of-state merchants to figure out and collect our sales taxes.  Since the Supreme Court’s Bellas Hess decision in 1967 and the Quill  decision in 1992, state and local governments have lost huge sums in revenues.

Furthermore, these two decisions have left a huge loophole in our tax system.  Under these rulings, local retailers are required to collect our taxes but out-of-state companies are not.  This problem undermines our tax policy by giving out-of- state Internet companies an unfair competitive advantage over our local retailers.  Further, as Internet commerce continues to grow at an alarming rate, local and state governments stand to lose a significantly more in sales tax revenues.  

   According to an earlier study by the Advisory Commission on Intergovernmental Relations, state and local governments lost an estimated $ 5 billion annually during the 1980's due to uncollected taxes on mail-order sales.  The Internet poses a much bigger risk.  Based on a recent study conducted by the University of Tennessee, state and local governments stand to lose an estimated $20 billion by 2004 if this loophole is not corrected.  Under ordinary circumstances, we would have to either cut back on public services or increase other taxes in order to offset these losses.  But in the midst of the strongest and longest economic growth on record for our nation, most cities have been able to avoid  these two unpopular choices.

When the economy changes, and we all know it will, we could be forced to make these though choices.  That is why it is always critically important that our tax policy be fair to all sectors of commerce.  The U.S. Conference of Mayors strongly believes there must be a level playing field between retailers and “e-tailers”.  All sectors must be required to collect the same taxes.  We are excited about working with this Project to reform our tax policy so that one sector is not given a competitive advantage over the other.   

For many local governments, sales taxes are an essential source of revenue.  Of the 25 largest cities that collect general sales taxes, four cities: Albuquerque, Denver, Oklahoma City and Tucson rely on them for over half of all of their tax revenues.  Another seven cities: Austin, El Paso, Nashville, New Orleans, Phoenix, San Antonio and San Diego rely on them for between thirty and fifty percent of their total revenues.  For most of these cities, the amount collected in general sales taxes exceeds the amount they spend on police protection.  This is just one way of viewing the importance of sales taxes to many of our cities.  

Sales taxes are also an important source of many cities’ local bonding capacity.  Local governments use sales taxes to back bonds for many different purposes: local school district capital needs in Iowa and Louisiana, infrastructure in Texas and California, transportation in New York City, a jail in New Mexico, and municipal parking in Phoenix, for example.

As Mayors, we strongly support the goals of Streamlined Sales Tax Project, which are to simplify and modernize sales and use tax administration.  We appreciate how you have involved from the very beginning, local governments, local retail, Internet companies and other interested parties in the process for developing a solution that addresses the broad array of concerns that have been raised. 

We believe significant progress has been made.   Thirty nine of the 46 states that have sales and use taxes are involved with the Project.  The goal of this Project is to create a level playing field.  When fully implemented we believe it will make our sales taxes simple and remove any burdens that hinder merchants from collecting and remitting them to states and localities.  

As develop and finalize your plans for reforming our taxes, we strongly urge you to maintain local option tax rates.  For many of our Mayors there is no issue more important than this.  This will allow states to continue working with their local governments to choose the mix and the level of taxes that best suit their preferences, tradition and needs.  That is why 36 states have authorized a local sales tax.  Many of our cities levy sales taxes while many others do not.  This gives them a funding source to pay for services and projects that are important to local residents but which may not be to all residents of the state.

Unfortunately, there are those in Congress who want to impose a single rate per state requirement on all remote sales as a condition for merchants to collect our taxes.  This would eliminate the local option tax on remote sales, disregarding the huge differences in each state among urban, suburban and rural areas, and among local traditions and community needs.  It will also create dual tax rates since local retailers would still be required to collect our local taxes and remote sellers would be required to collect the single rate.  Instead of leveling the playing field, the single rate requirement would further complicate matters by creating a “special tax rate” for e-tailers.  This would be a blended rate, and most likely it would be lower than many local option taxes. 

Advocates of the single rate argue that it is needed to protect merchants from the   burden of figuring out the tax rates for thousands of different localities.  This simply is not necessary since software can be developed to provide merchants the tax rate of any locality based on the zip code of the purchaser.  We are delighted that the Streamlined Sales Tax Project plans to use such software and is currently in the process of testing it in four states.  We believe state and local tax rates should be set at the state level and not in Washington. 

We do have a few concerns about the provisions in the Streamlined proposal that call for a uniform tax base and for giving states the responsibility for the administration of all state and local taxes.  Some of our cities currently have a different tax base and administer their own sales and use taxes.  In some instances these cities depend on sales and use taxes for over 50 percent of their revenues.  Unlike their states, these cities do not have many other broad based revenue options such as the income tax.  When there is a huge difference between the local tax base and the state tax base, the local government could lose a significant amount in revenues.

A uniform tax base would have a significant adverse impact on cities such as Denver, which has a broader tax base than the state of Colorado.  The city also administers its own taxes and conducts its audits in a manner quite different from  the state.  For example, in 1998, if the state had a uniform tax base and administered all state and local taxes, the city would have lost 27 percent of its total sales and use tax revenues. The loss would have resulted from the following: the state exempting more than the city; the state not imposing sales taxes in some instances where the city does; the city using different audit procedure which allows it to recover more of their projected revenue loss; the city has a use tax and the state does not.   

In cases like these, a solution must be found that will hold these cites harmless.  The collection of taxes on remote sales will in no way make up the difference in revenues lost when there is a huge discrepancy in the state and local tax base.  Unless a solution is found, transferring to a uniform tax base could be catastrophic to such cities.   At the very least, we would ask state officials involved in this Project as well as state legislators who will be involve later on to include mayors and other local elected officials in your respective states in the process of deciding on a uniform tax base and on state administration of all taxes.  A special effort should be made to involve mayors from cities that have a significantly different tax base and those that separately administer their own local tax system.  

Again, we commend the leadership and members of this great Project.  We think you are  headed in the right direction.  However, we would urge you to proceed with caution on the uniform tax base and to work with Mayors and other local leaders to find a solution to the problem.  We are excited about the prospects this project offers us to reform our taxes and create a level playing field for all merchants. And we stand ready to assist you in any way we can to ensure its success.

Thank you for the opportunity to testify.
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Thank you very much for the opportunity to testify on the recommendations of the Streamlined Sales Tax Project.  I am County Judge/Executive Rebecca Jackson of Jefferson County, Kentucky, which includes Louisville.  I am serving this year as chair of the Taxation and Finance Steering Committee of the National Association of Counties (NACo).  I am speaking this morning on behalf of NACo.


NACo generally supports the draft recommendations of the Streamlined Sales Tax Project (SSTP).  NACo went on record last March in support of the Project and urged states to adopt legislation authorizing participation in the SSTP.  This policy resolution was reaffirmed at NACo’s Annual Conference in July.  (A copy of the resolution is enclosed.)


NACo, along with other local government organizations, have been represented at most of the SSTP’s meetings during this last year.  NACo staff has participated actively in the deliberations of the Rates, Returns, Regulation and Remittances Work Group.  We appreciate your willingness to involve us in the development of the Project’s recommendations.


NACo is impressed with the large number of states participating in the SSTP.  No one would have predicted earlier this year that 26 states would officially authorize participation and that 39 states would be involved.  It clearly shows that states are committed to simplifying the issues surrounding sales taxes.

We anticipate that sales tax simplification will be a priority legislative issue for counties and cities over the next couple of years.  We are concerned, however, that states may move to enact the model legislation recommended by the SSTP during their 2001 legislative sessions.  The model legislation must address the needs of counties and cities.  Obtaining the support of municipal governments will be critical its successful passage. 

NACo has and will be working with our state associations of counties to build support for the model state legislation.  Already this year, county association leaders in many states have been briefed several times by NCSL and NACo staff on the progress of the SSTP.  Charles Collins, the Project Co-Chair, met last week with county association executive directors in Hilton Head, South Carolina, and briefed them on the draft recommendations.  

As you know, counties and cities in 29 states have local-option sales taxes.  These counties and cities have the authority to set the local-sales tax rate.  The revenue from local sales taxes usually is tied to financing a specific project or service provided by the county.  In many cases the revenues are pledged to specific bond issues.  While we do not have local-option sales taxes in Kentucky, sales tax revenues are critical to counties.  


NACo is pleased that SSTP is recommending technology-based solutions to simplify the collection of state and local sales taxes.  It is critical that the technology requirements are written broadly enough to accommodate local-option sales taxes.

There have been legislative proposals in Congress to mandate a single, statewide sales tax rate.  Such a requirement would be politically difficult for many state legislatures.  If the legislature tried to enact a blended average of current state and local rates, it would alter the amount of taxes collected in different jurisdictions.  Furthermore, while using the lowest current rate would result in a sizable reduction in revenues, adopting higher rates will be politically unpopular.  The political problems of a mandated statewide rate would be such that many legislatures would decide not to enact the other sales tax simplification recommendations.

Currently, the Project is working to standardize terms and definitions.  This work is extremely important, but the Project needs to make clear that each state's determination of what is taxable or exempt is not being considered for standardization.  States will continue to determine what goods and services will compose their sales tax bases.  This will also be key to passing the legislation in the states.


We want to thank you again for the opportunity to testify and to lend our support for the work and recommendations of the Streamlined Sales Tax Project.  NACo fully supports the goal of reducing the burdens of tax collection.

9I.
Resolution on Streamlined Plan to Collect Taxes on Internet Sales

Issue:  States, counties and cities are expected to lose over $20 billion in annual sales tax revenues by 2003 because remote sellers are not collecting sales and use taxes on Internet and mail order sales.  The amount of lost sales tax revenues will continue to increase exponentially.  Local economies and property values will be hurt by the shift of sales from “Main Street” retailers to remote sellers.

Adopted Policy:  NACo reaffirms support for the Streamlined Sales Tax Project and  urges states to enact  legislation authorizing state participation in the Streamlined Sales Tax Project.

Background:  A new simplified sales tax collection plan has been developed by state tax officials that would use software technology to collect sales taxes on remote sales (Internet and mail order).  The new system would be completely voluntary for states and for remote sellers.  The aim is to achieve equity for Main Street merchants and to treat all remote sellers the same.  No congressional action would be needed, but individual states would need state legislation to implement the plan.

A key element in the proposed new system is a state clearinghouse or “trusted third party” to administer the system.  A competitive bidding process would be used to select the clearinghouse.  The clearinghouse function also could be performed by credit card companies.  Using available software technology, the clearinghouse would provide tax information to sellers and customers at the time of sales.  The state would arrange with credit card payment processors to have taxes remitted to the clearinghouse and then transmit the taxes to the appropriate state.  The taxes could be sent directly to the appropriate state, if a credit card processor was used as the clearinghouse.

To ensure privacy, the clearinghouse would not receive personal identifying information about the customer.  Individual names and street addresses would not be sent to the clearinghouse.  Addresses would be converted to a “geo-code” (i.e. taxing district identifier to determine the taxes due).

The only obligation imposed on a participating merchant would be to integrate its system with the software used by the clearinghouse or credit card company.  States would reimburse merchants for the cost of this software.  The merchant would not be responsible for making tax determinations or for handling state and local tax money.  The merchant also would not be subject to tax audits by the states.

The National Conference of State Legislatures (NCSL) has approved model state enabling legislation that would authorize each state to work with other states in developing the new system.  Several states already have approved the model legislation.  It is being considered by over 15 state legislatures in the 2000 legislative session.

Fiscal Urban/Rural Impact:  Urban and rural counties would lose sales tax revenues if Internet transactions continued to be uncollected.  
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Co-chairs Hardt and Collins and other members of the Streamlined Sales Tax Project, I appreciate this opportunity to testify before you on behalf of the National Confectioners Association and the Chocolate Manufacturers Association.  The members of our associations are very interested in your extensive work to “design and implement a simplified sales tax collection system” that would be uniform throughout the United States.  We are eager to communicate our comments today on the various food-related definitions you have compiled so far.

The Chocolate Manufacturers Association (CMA) and the National Confectioners Association (NCA) are the national, not-for-profit trade associations representing the vast majority of chocolate and confectionery manufacturers in the United States.  CMA members produce over 90 percent of all chocolate manufactured in this country.  The NCA membership, including both candy manufacturers and suppliers to the industry, totals over 650 companies.  Over 65,000 Americans are employed in the manufacture of candy and chocolate products.

The treatment of our industries’ products in each of the state tax codes therefore has a significant impact on the well-being of our members’ employees.  Because most candy products are inexpensive, adding just a few cents to the cost of our products by imposing a discriminatory sales tax could persuade someone to purchase another untaxed food product instead, placing our products at a competitive disadvantage.  That is why we are so interested in the work being done by the Streamlined Sales Tax Project to make sales tax definitions uniform.  These are the views of our associations on your definition of food as it is currently drafted:

Inclusion of Candy in Definition of Food

NCA and CMA commend the Streamlined Sales Tax Project (SSTP) for including candy in the definition of food compiled as of October 16, 2000.  Currently defined as “substances, whether in liquid, concentrated, solid, frozen, dried, or dehydrated form, that are sold for ingestion by humans and are consumed for their taste or nutritional value,” this language clearly includes confectionery products.  At the meeting of your Tax Base Working Group held on September 27 it was indicated that it was definitely the view of the SSTP that candy was to be considered a food under this definition.

There are a number of reasons why it is wise to include confectionery in the definition of food:

* Taxes on food are among the most regressive forms of taxation.  Lower-income persons spend a higher percentage of their income on food purchases than do higher-income persons.  So imposing food taxes of any kind hurt them disproportionately.

* When presented to the voters for consideration on election ballots, food taxes have been turned down by significant margins.  Californians repealed a state sales tax on candy, snacks and bottled water in 1992 by a two-to-one margin and the next year Oregon and Montana voters rejected ballot measures with candy taxes by three-to-one margins.  So separating candy from other foods for taxing purposes is not popular with the public.

* Based on both of the above items, the trend in state governments has actually been to reduce or eliminate state sales taxes on food items.  Most recently Virginia reduced their state sales tax on food in last year’s session of their legislature.  Not treating all foods in a uniform manner could actually serve to promote certain food taxes instead of encouraging their elimination.

* Not including confectionery in the definition of food would create confusion at the retail level, especially among smaller stores that would find it difficult to determine if a food is taxable or not.  It makes much more sense for these small businesses to treat all food in the same manner.

* Also, because only 14 states currently treat confectionery separately from other foods, compared to the more numerous 36 who treat all foods the same, not including candy in the definition of food would encourage diversity in taxation instead of the SSTP goal of “streamlining” the system.  

* Similarly, not including candy would also endorse a broadening of the tax base, which I believe the SSTP does not intend to do.  Creating a separate food category in your bill could set in motion the establishment of a new tax in the states that now do not tax any food items.

* Lastly, as mentioned earlier, selectively placing a sales tax on some food items and not others puts our members at a competitive disadvantage compared to other untaxed food products.  Confectionery is a pleasurable food that can provide many of the vitamins, minerals and nutrients (such as protein, calcium, thiamin and riboflavin) found in other foods and can be part of a balanced diet when eaten in moderation.  It should not be the government’s role to become involved in the marketplace by choosing “winners” and “losers.” 

Confirm Inclusion of Chewing Gum in the Definition

As we also discussed at the Tax Base Working Group meeting of September 27, it is the intention of the SSTP that chewing gum be considered a part of the food definition.  I had mentioned there could be some doubt in this regard, depending on how the word “ingestion” is defined and it was suggested by someone that the wording “or use” be inserted after ingestion to perhaps clarify this matter.  Subsequent drafts of the model food definition did not add that phrase, but perhaps the SSTP is confident, based on their interpretation of the word “ingestion,” that there will be no problems at the state level regarding the inclusion of chewing gum.

If there were any kind of report to accompany the model legislation proposed by the SSTP, we would strongly encourage the members of this project to clearly spell out in that text the intention that chewing gum (and candy for that matter) is to be included in the definition of food.

Using Food Stamp Language for Food Definition

One way to simplify your work with this model legislation is to use as the definition of food “all those food products that can be purchased with food stamps.”  Then states could refer to the federal definition of foods eligible for purchase with food stamps.  While it was mentioned at the September 27 meeting that this particular definition of food is frequently subject to change, we have been informed that the core definition of food in the Food Stamp Act has not been altered since it was adopted in 1977.  Using that national definition would certainly make for a more streamlined system.

Clarification Needed on Precedence of Model Sales Tax Legislation

Another matter of great importance to the members of our associations is what will happen when the model sales tax legislation compiled by the SSTP is approved by the individual state legislatures.  If a state currently imposes a discriminatory tax on confectionery because they do not tax food, but do not consider candy a food, what will happen if they adopt your model sales tax bill?  Our assumption is that if your bill considers a candy a food and the state’s law says that they do not place a sales tax on foods, then they should discontinue their tax on confectionery.  Is that the understanding of the SSTP as well, given Co-chair Collins’ answer to my question during your October 13 conference call, when he said the model bill would take precedence if passed by a legislature?

If the ultimate goal of each state is to be able to begin collection of taxes in the expanding area of Internet sales, then the small amount of revenue lost in those 14 states with discriminatory candy taxes by eliminating their regressive taxes on candy would be made up many times over by the collection of these new Internet sales taxes.

Plus, the mission of the SSTP is to “design and implement a simplified sales tax collection system” that would be uniform throughout the 50 states.  Allowing some states to decide that selected foods will be taxed while others are not would subvert the basic intent of this project.

Two Final Points Regarding Functional Foods and Immediate Consumption

We were pleased by the discussion at the September 27 working group meeting regarding dietary supplements and feel the changes you have made to the prior text make it clear that functional foods would fall under the definition of “food.”

Also, we recognize the difficulty in coming up with a proper definition of “prepared food intended for immediate consumption.”  At the September 27 meeting we joined others in asking that a phrase “or on behalf of” be removed from the text at that time, because it could be interpreted to include candy products made off the premises.  Since that time the proposed definition has been changed to mean food “prepared by the retailer” and includes language regarding the heating and mixing of food ingredients.  It appears to us that this definition does not include candy not made by the retailer and would appreciate being told if there is any situation intended by the SSTP where that is not the case.

Conclusion

To summarize, we are grateful that the Streamlined Sales Tax Project has included confectionery and chewing gum in your definition of food, hope that you will clarify that intention in any accompanying report to the legislatures, suggest that you use as your definition “those foods that can be purchased with food stamps” and ask for clarification that the model legislation proposed in this project would take precedence over current state laws if approved by the legislatures.

Thank you very much for this opportunity to share our views.  I would be happy to answer any questions regarding this testimony.
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Hearing to Examine Uniform Definitions

October 26, 2000

EXECUTIVE SUMMARY

The National Confectioners Association (NCA) and the Chocolate Manufacturers Association (CMA) are very interested in the work being done by the Streamlined Sales Tax Project (SSTP).  That is because over 65,000 Americans are involved in the manufacture of candy and chocolate products, so the decisions made regarding the taxation of our industries’ products could affect their livelihood.

As the SSTP has currently drafted the definition of “food” and from our discussion at the meeting of the Tax Base Working Group on September 27, it is our understanding that confectionery will be considered a food.  We commend the SSTP for this decision and feel that it is wise because:

· Taxes on food of any kind are among the most regressive forms of taxation.

· Separating candy from others foods for taxation is not popular with the voters.

· The trend in the states has been to reduce or eliminate taxation of food.

· Having candy treated separately would create confusion for small retailers.

· Treating candy separately would encourage tax diversity instead of “streamlining.”

· Separate treatment would encourage a broadening of the tax base.

· Taxing candy and not other foods puts our industry at a competitive disadvantage.

We would also like to take this opportunity to confirm that chewing gum is also included in your definition of food, as was discussed at the September 27 meeting.  Our associations would recommend that any report accompanying your model legislation makes it clear that chewing gum and candy are intended to be considered food items.

For purposes of streamlining even further the definition of food in your model bill, we encourage the SSTP to use “all those foods that can be purchased with food stamps,” as the definition of food in the Food Stamp Act has not been changed since it was adopted in 1977.

Another matter of great importance to the members of our associations is what will happen when the model sales tax legislation compiled by the SSTP is approved by the individual state legislatures.  Will your bill’s language definitely take precedence?  We need to confirm that in a situation where a state currently does not consider candy a food and imposes a tax on our products (but not other food), they would have to eliminate the discriminatory tax if they were to adopt your model (if their state’s policy was not to tax what they consider food).

We were pleased by the recommendations of the Tax Base Working Group that functional foods would be considered food products for taxation purposes and that changes were made to clarify the definition of “foods for immediate consumption.”

Therefore, we are grateful that the Streamlined Sales Tax Project has included confectionery and chewing gum in your definition of food, hope that you will clarify that intention in any accompanying report to the legislatures, suggest that you use as your definition “those foods that can be purchased with food stamps” and ask for clarification that the model legislation proposed in this project would take precedence over current state laws if approved by the legislatures.

The witness testifying October 26, 2000 on behalf of the National Confectioners Association and the Chocolate Manufacturers Association will be Stephen G. Lodge, Vice President of Legislative Affairs for the associations.  Mr. Lodge will represent the two associations at the hearing.

Mr. Lodge can be reached at the address below:



National Confectioners Association



Chocolate Manufacturers Association



7900 Westpark Drive, Suite A-320



McLean, Virginia  22102



Phone: 703/790-5750



Fax: 703/790-5752



E-mail: slodge@candyusa.org
[image: image6.png]MIDWEST HARDWARE ASSOCIATION
1421 Strongs Avenue B Stevens Point, W1 54481-2953





Midwest Hardware Association
Internet Sales Tax
October 26, 2000
The growth of consumer shopping on the Internet is expanding at a rapid rate.  In 1999, almost 40 million Americans shopped online, with the total value of goods and services traded on the Internet expected to reach $300 billion by 2002.

The Internet does not alter the ability of states to tax, the requirement that retailers collect those taxes, nor the responsibility of the consumer to pay the taxes.  However, the Internet has made the calculation and collection of taxes even more problematic.  For years MHA members have struggled with direct mail sales from out-of-state catalog sellers.  Politicians were sympathetic to cries of unfair competition but no laws were passed to aid mainstreet.  Now, mainstreet has an ally...state and local tax collectors concerned with the erosion of the tax base.  These are big numbers and getting bigger.

Governor Thompson is leading the change.  He recently wrote to James Gilmore, Governor of Virginia and chairman of the national Advisory Committee on Electronic Commerce, “I am most concerned about the fundamental disadvantage it presents to traditional Main Street businesses.

The tax status of a product should not change because it was purchased over the Internet.  To exempt Internet transactions unfairly penalizes the brick-and-mortar businesses that are required to collect sales tax.  In some cases, the difference between two exact problems could vary up to 10%.  This price differential is enough to cause Main Street businesses to go under.  In essence, Internet businesses would have a distinct advantage over small businesses that are the foundation of our communities and local economies.  The competitive disadvantages will drive some companies out-of-business and jobs will be lost.

In addition, significant erosion of the tax base would occur if all Internet transactions were exempted from sales tax.  Wisconsin alone has already lost $6.3 million in sales tax in 1999 and we are projecting over $100 million in lost revenue in less than four years.

I share your desire to see the Internet economy grow.  But we must not jeopardize the businesses that are the heart-and-soul of our state economies in the process.  There is too much at stake not to seek common ground.  If we do not reach consensus, the traditional economy will suffer tremendously, the states will be split, and the federal government will have greater opportunity to impose its will on the states.”

But this won’t be an easy fight.  Despite the fairness arguments, politicians don’t like to raise taxes or find new ways to collect them.  Beyond the politics this issue is complicated by the mechanics of collection.  Just how do state and local governments work with thousands...tens of thousands of different taxing jurisdictions and Internet companies?  Efforts are underway.  We’ll keep you posted.   

While MHA opposes the imposition of any new taxes on the use of the Internet or any other channel of distribution, MHA believes all retailers, regardless of the channel or channels in which they do business, should be treated equally to collection obligations required by existing state sales and use taxes.  Equity should be ensured regardless of whether the transaction is made in a traditional store, through a traditional store’s own web site, by a strictly e-commerce retailer or through any other type of remote seller.

The Midwest Hardware Association supports the efforts of the Streamlined Sales Tax Project in simplifying sales tax administration for all retailers.  Mainstreet business is the heart and soul of our economy.  The Project proposals will help all retailers in the sales tax collection process but, most importantly, the proposals are the first step in leveling the playing field for all types of commerce.

\

October 26, 2000

Oral Testimony

Of

Chevron U.S.A., Inc.

 to the Streamlined Sales Tax Project

Chairperson Collins, Chairperson Hardt, and other members of the project, thank you for the opportunity to present Chevron’s comments today. I am Steve Olivier, Manager of Excise Tax Advice for Chevron. I commend the Project for the many proposals that attempt to simplify and standardize the sales and use tax system. I also wish to compliment this Project for including business in this important process and listening to all of our input. As I previously testified in May to this group, Chevron has worked cooperatively with the FTA and many States present here today on Motor Fuel Tax Issues. The goal was similar  - - uniformity, standardization of terms and definitions, and a simpler and fairer system. We found that these joint efforts of State and business produced mutually beneficial results.

Let me comment on several specific proposals:

First, while well intentioned, broad-based definitions as outlined in this proposal create a tremendous burden on multi-state companies. Because we operate in all states, we would have to work with the legislators in all the states to “reinstate existing sales and use tax exemptions”. This would be a costly and time-consuming process. 

Second, on page 10 of your proposal you state: “It is necessary to identify exemptions rather than exclusions within definitions to provide a simple method for a retailer to determine the application of tax….” While this may simplify the application of tax, this would place an even greater burden on multi-state companies. Not only would we have to work with legislators in all states to “reinstate existing sales and use tax exemptions”, but we would also have to work with legislators in all states to draft language to create “new exemptions” to replace tax exclusions. Chevron’s experience in the legislative arena has been that the more broad and complicated the bill, the more unlikely it becomes that a consensus can be achieved to pass the bill.

Third, while the Project clearly states on Page 11 of this proposal: “It is not the Project’s goals to increase or decrease the existing tax bases of any taxing jurisdiction…”, detailed analysis of this proposal and conversations with business have led them to the conclusion that these broad-based definitions could lead to significant tax increases. 

Fourth, I truly believe in the philosophy “do it once – do it right”. Rushing to put together definitions in this 2001 Model Legislation does not meet this philosophy. A year from now we will be talking about putting together the rest of the definitions to round out the “new sales and use tax” system. That means having to go through this legislative dance over definitions and exemptions, not once but twice. I truly can see no benefit in this approach. I strongly urge this Project to rethink this area and wait until the 2002 Legislative Session to include all definitions.

Fifth, I realize the need to demonstrate loudly and clearly that progress is being made to simplify and streamline the existing sales and use tax system. Thus, I recommend that this project goes forward with the many excellent proposals discussed at the September 29, 2000 Public Hearing and put them in the Proposed 2001 Model Legislation.  

Last, Chevron and the business community stand ready to continue this worthy effort of tax simplification. This is a monumental task compounded by the countless differences in the 46 State Sales and Use Tax laws as well as local tax differences. Let’s take a well-reasoned approach to “eating this elephant”, one bite at a time.

Stephen P. Olivier

Manager, Excise Tax Advice

Chevron U.S.A. Inc.

2003 Diamond Blvd., Rm. 34206

Concord, CA 94520-5738

Tel: 925-680-3015

Fax: 925-827-7267

E-Mail: spol@chevron.com
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Good afternoon, Ms. Hardt, Mr. Collins, and Project members.  My name is Maureen Riehl.  I am the Vice President, State and Industry Relations Counsel for the National Retail Federation (NRF), in Washington, D.C.  I am here to commend the Streamlined Sales Tax Project (SSTP) for its efforts in developing proposals toward creation of a fair, workable and simplified state sales tax system, and to specifically comment on some of those proposals.  


The National Retail Federation is the world’s largest retail trade association with membership that comprises all retail formats and channels of distribution including department (Sears, JC Penney), specialty (Gap, Crate & Barrel), discount (Target, K-Mart), catalogue (Spiegel, Land’s End), Internet (Amazon.com) and independent stores.  NRF members represent an industry that encompasses more than 1.4 million U.S. retail establishments, employs more than 20 million people – about 1 in 5 American workers – and registered 1999 sales of $3 trillion.  NRF’s international members operate stores in more than 50 nations.  In its role as the retail industry’s umbrella group, NRF also represents 32 national and 50 state retail associations in the U.S. as well as 36 international associations representing retailers abroad.   


Early this year the SSTP leadership opened its doors to input from NRF members and other retailers, whom together have worked tirelessly toward a goal of development of a sales tax system that is fair and workable across all distribution channels, manifested in the form of model legislation for the states to consider beginning with the January 2001 state legislative cycle.  As a broad-based representative of the retail community, NRF believes that the SSTP draft proposal before us today has taken the first big step to laying the ground work for a major overhaul of the current sales and use tax system in the states – but much work remains.  NRF today wishes to reiterate its commitment to a continued partnership with SSTP, and to share a few recommendations for how the SSTP’s “Phase I” may be refined, expanded and expedited in the coming months as future SSTP efforts begin to shift more pointedly toward establishment of  “a level playing field” for all vendors:    

· Expanded Development of Uniform Definitions.    NRF commends the SSTP for seeking retailer input in the SSTP’s development of the standardized definitions for inconsistently defined and variably taxed items such as “clothing”, and “tangible personal property.”  Furthermore, NRF was pleased to serve as one of the ambassadors to non-participating business segments – some represented here today – to ensure that the SSTP was provided with industry-specific input and guidance in formulating a uniform definition for “food.”  Obviously, efforts to achieve uniformity of some definitions have proved to be quite controversial – however, from NRF’s perspective, the debate has simply proved the need for consistency in a complicated,   uncertain and outdated tax system.  NRF commits here today to continue working with SSTP towards development of an expanded, definitive, comprehensive and standardized list of common definitions for the state legislatures to review and/or adopt beginning in 2001, and NRF will strive to serve as an business segment ambassador when appropriate or requested by SSTP leaders.   

· Uniform, Reasonable Vendor Collection Compensation.   This issue remains a challenge for the SSTP, and is one of the most important issues necessary to gain wide spread retailer support as the SSTP model is delivered to the state legislatures for adoption.  As previously stated in numerous SSTP venues, NRF strongly encourages the SSTP to address this issue in its initial Phase I model bill, and asserts that a hallmark of both a truly fair and uniform sales tax system as well as “a level playing field” is uniform and reasonable compensation for ALL tax collecting vendors.  

· National Coordination with Interest Groups.   The current SSTP proposal, if adopted as is, represents an enormous improvement for the collection and remittance of sales tax for all retailers – but it still faces some significant political and business sector obstacles.  NRF some time ago identified the SSTP as the best opportunity for significant sales tax reform, and even though not all retailer issues have been addressed or supported by SSTP, NRF is preparing to both educate and help coordinate lobbying efforts by the state retail associations and related retail interest groups in key states in 2001.  It is NRF’s sincerest hope that the final SSTP product continues to reflect a balanced and fair first step toward an ultimate solution to today’s overly complex sales tax systems.

NRF lauds the SSTP for its efforts and recognizes that this is will be a work in progress.  Because retailers share a common goal with the SSTP of leveling the playing field for all sellers on the collection of sales taxes in the states, NRF looks forward to working with the Streamlined Sales Tax Project into and 2001 – and beyond if necessary – until that goal has finally been achieved.  

Contact Information:

Maureen Riehl, Esq.

Vice President

State & Industry Relations Counsel

National Retail Federation

325 7th Street, N.W.

Washington, D.C.  20004

(202) 626-8121  --  direct

(202) 626-8198  --  fax

riehlm@nrf.com
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 My name is Judith Thorman and I am Vice President, State and Local Government Affairs for the National Soft Drink Association (NSDA).  NSDA is the trade association representing U.S. companies that produce, market and distribute more than 95 percent of the soft drinks manufactured in the United States.
We appreciate the opportunity to testify before members of the Streamlined Sales Tax Project regarding the definition of “food” and the separate carve out for “soft drinks.” It is our opinion that there is no justification for a separate definition for soft drinks.  Therefore, we request that soft drinks be considered within the definition of “food” for sales tax purposes.

  Soft drinks are clearly covered by the definition of food and food ingredients in the draft “Model Sales and Use Tax Definitions.” That definition states that food and food ingredients includes "substances, whether in liquid, concentrated, solid, frozen, dried, or dehydrated form, that are sold for ingestion by humans and are consumed for their taste or nutritional value."  Soft drinks are liquid substances sold for ingestion by humans and are consumed for their taste.

A separate definition for soft drinks flies in the face of a well established precedent that soft drinks are food.  The Food and Drugs Act of 1906 and the Federal Food, Drug, and Cosmetic Act of 1938 both were clear on this point.  Several court cases have also held or treated soft drinks as food and several federal agencies have made written and oral statements to the same effect.  Moreover, the Federal Food Stamp Program considers soft drinks as food as do many states.

There is no logical basis for treating soft drinks separately from general food.  In fact, no other food product is so defined and no reason for this separate treatment has been put forward.  To identify soft drinks as a target for a unique definition when it already fits within an established definition reeks of unwarranted discriminatory treatment.  It also conflicts with your objective to simplify the tax system.   


There is no imperative to address sales taxes on soft drinks at this time.  We understand that under the proposed system each state will be able to determine which products will or will not be subject to the tax.  Individual states can make their own decisions regarding which products to carve out under the food definition.  This provides legislators with the opportunity to make the decision on which products are taxed.


I have enclosed a one-page fact sheet which further summarizes some of our concerns.  We urge you to eliminate the separate discriminatory definition for “soft drinks” and would be happy to provide you with any additional information you may need.

Attachment

Statement of the National Automatic Merchandising Association Before the Streamlined Sales Tax Project

Thursday, October 26th, 2000

Chicago, Illinois

Good Morning, Madam Chairman and members of the Project. My name is Thomas E. McMahon. I’m Senior Vice President and Chief Counsel of the National Automatic Merchandising Association. Our association was founded in 1936 and has its headquarters in downtown Chicago, with branch offices in Los Angeles, Atlanta and Washington, D.C. Our 1500 corporate operator members serve food and beverages through vending machines to millions of Americans everyday, typically in our nation’s factories, offices, hospitals, schools, government buildings and similar workplaces. You might say, Madam Chairman, that by providing food and beverages in the workplace, we and our members keep America working and productive. And working Americans are the world’s most productive workforce.

We appreciate this opportunity to address the Project and we welcome the Project’s examination of the nation’s 45 state sales tax laws. As we understand it, this project began as a response to the internet: because companies selling merchandise over the internet do not have a “presence” in most states, most of their sales are tax free. On the other hand, traditional “brick and mortar” retailers must collect sales tax on the very same items. It is this fundamental unfairness that is the genesis of this project. 

It is a similar unfairness in the imposition of state sales taxes on the vending industry that has impelled us to work for more than 30 years for tax equity in the states. Here’s an example of the tax unfairness imposed on the vending industry: for many years, in a great many states with food exemptions, snack items such as potato chips, when sold through a vending machine, were fully taxable. The identical bag of chips, when sold in a convenience store, was sold tax-free. Add to this inequity the fact that the sales tax operates like a gross receipts tax on a vending machine company, and you have a grave tax injustice. 

Thankfully, our industry, through NAMA and its affiliated state chapters, has succeeded in achieving a fair measure of tax equity. For example, in Pennsylvania in 1998, after not years but decades of effort, we finally managed, through legislation, to move the vending industry’s food sales from the taxable restaurant category to the exempt grocery store category. Just this year, in New York State, a law was passed by the New York General Assembly and signed by Governor Pataki exempting all vending machine sales at 75 cents or less. The new law took effect September 1st.

We would hate to see these and other tax equity measures in the states repealed by a uniform sales tax that, insofar as our industry was concerned, set the clock back.

Because the Project’s members have been attentive to the complexities of  the retail food industry, the Project’s Model Sales and Use Tax definitions are reasonably fair to our industry. For example, under the Project’s definitions, in states with food exemptions, the inequity between vending and convenience stores is largely eliminated. Nevertheless, if these definitions were adopted without modification in such states as New York, Massachusetts, Tennessee and Arizona, they would increase the sales tax liability on vending machine companies substantially. This is because some states have not only eliminated the convenience store/ vending inequality, but they have also acknowledged that in the case of vending machine sales, the sales tax operates like a gross receipts tax. This is why it is crucial that states be allowed to preserve existing exemptions while adopting the Model Law. This is particularly true in the case of exemptions, such as vending machine sales tax exemptions, that have nothing to do with remote sales over the internet. Bear in mind that no one, outside or inside our industry, including large multi-state vending and foodservice companies such as Canteen and Aramark, has been crying out for vending machine sales tax uniformity.

Because the Project’s definition of “prepared food intended for immediate consumption” is a major improvement over statutes in some states, the Project’s definition offers an opportunity for our industry to achieve greater tax equity in  those states in which we have not yet been successful. Such states include Georgia, Kentucky, Indiana and Minnesota. We would be delighted if this Project served as an impetus for tax equity for our industry in these states.

Finally, Madam Chairman, I have a few specific comments about the definitions:

1) We are very pleased to see that “sales tax” is expressly excluded from the term “price” or “sales price.”

2) We strongly support excluding bottle and can deposits form the term “price” or “sales price.”

3) We appreciate the Project’s including candy in the definition of “food.” But we are disappointed that chewing gum is apparently excluded.

4) We urge the Project to include soft drinks in the definition of  “food.”

Thank you for this opportunity to address the Project.
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Good morning, my name is Wayland Waggoner, I am a Corporate Director of Sales Tax and Licensing for Albertson’s, Inc.  I am joined today by my Associate, Cindy Bernhardt, a Corporate Tax Accountant for Albertson’s.        

Albertson’s, Inc. is a national food and drug company operating over 2500 retail stores in 36 states under the banners of Albertson’s, Jewel/Osco, Acme Markets, Sessels, and Sav-On Drug Stores.

Albertson’s appreciates the opportunity to comment on, what in our opinion, may be the last best chance for states to determine the future equity and relevance of sales and use taxes in the new economy.

I will address two issues today: First, the simplified definitions put forth in the proposed Streamlined drafts; specifically, focusing on the food definition and secondly, the recent suggestion to require tax to be applied on an individual item basis rather than on the invoice total.

As a preface to my formal comments, I would like to personally commend and thank the members of the Streamlined Sales Tax Project for demonstrating leadership and vision in engaging these difficult issues. Sales and use tax rules and regulations have grown over the years into an enormously complicated quagmire fueled by both special interest groups and a changing economy — creating inefficiencies and burdens for the administration and collection of sales tax by retailers and for the audit function of taxing authorities.

It is my firm belief that simplification of the sales tax rules is a key factor to increasing compliance.   The simpler the rules, the easier it is to comply.  The more complex, the more difficult it is to comply and the more difficult it is to audit.  Consumers who, with increasing frequency, move freely between and among tax jurisdictions are often left mystified and confused by complex definitions and terms. Likewise, retailers are also snared in the same trap. 

On the first issue of uniform definitions, Albertson’s strongly supports the goals of the Streamlined Sales Tax Project to provide uniform definitions while preserving the ability of the states to pick and choose which items they will tax or exempt.  The goal of the Project is not to dictate how, or if a state should tax an item but instead to provide a common language, or lexicon of commonly understood and accepted definitions.  This list of common definitions should be flexible and may include more subcategories than currently proposed but with the concept of simplicity as the guiding principle! For example Albertson’s urges the Project to consider the addition of “candy” to the list of proposed subcategories. This category begs for uniform definitions and whether you support or oppose “snack taxes”, you must admit proper tax administration of candy can be exasperating.  

Again, the decision to tax, or to exempt is a sovereign state choice. It is the perpetual reinvention of the wheel that creates problems and inequities.   

The tax rules for typical items carried in grocery stores are extremely convoluted and difficult to administer.  States rules have grown more and more complex due to a number of factors including the ever-changing traditional grocery store, environmental issues, and special interest groups. These forces and others have yielded a bizarre array of rules and definitions that leave the best of systems struggling to comply with deviations and to keep up with changes.

Examples include: 

· Rules that exempt items based on the marketing information on the label, not on the actual chemical makeup of the product. 

· Rules that require taxation of a “light” diet powder but exempt the regular powder because the light didn’t meet the “recommended daily caloric count”.

· Rules that require tax be applied to just part of the purchase price.  For example Cook County Liquor Excise tax is part of the cost to the retailer passed through to the consumer from the distributor but not subject to sales tax.

· Rules that tax candy without definitions.

· Rules that tax plastic/styrofoam plates and cups but exempt paper plates and cups.

· Rules that put juice drinks in a number of different taxing categories based on percent of juice in the drink.  

· Rules that exempt tea and coffee but tax herbal teas.

· Rules that taxes a pint of ice cream but exempt the ½ gallon size.

· Rules that tax certain feminine hygiene products and exempt others.  Band-aids that are exempt and others that are taxable.  

The list can go on and on but the important point is we have gone to the extreme with rules on things like candy, soda pop, medicated products, toys versus candy, school clothing, and prepared foods just to name a few.  

The second item I will comment on deals with a recent suggestion to the Streamlined Sales Tax Project to require tax to be computed on each item rather than the total taxable portion of the invoice.  We strongly oppose this suggestion, as it would impose significant software and hardware costs to existing POS systems. This would be a particular hardship for small retailers and because we do not believe the suggestion is in the best interest of consumers.

On individual items, low tax rates may not hit a tax bracket and go untaxed at point of purchase but if calculated on the total invoice would, in our opinion, more closely proximate the tax due. The converse could be true in that rounding on each taxable item instead of on the total invoice could over-collect tax.  This is potentially a huge customer service issue, as it would unfortunately feed a false impression that retailers are over-collecting sales tax and putting it in their pocket.  This is a very, very sensitive customer service issue.  It is vitally important that we precisely collect only the taxes due and not a penny more, or a penny less. The Streamlined Sales Tax Project should reject any proposals that would increase the likelihood for customer confusion at the point of sale.

Simplification must become a reality.  Simplification is something I believe consumers expect.  Simplification is a key element in restoring equity and improving administration of tax rules including collection, remittance, and auditing.

Simplification is the one thing that the states can do to regain control of the future of sales and use taxes in the new economy. 

Without addressing this fundamental component of taxation, the states will by default pass the issue to the federal government for resolution. And without resolution the inequity between remote sellers and Main Street will continue to grow, inducing more and more tax avoidance behavior. The triple threat of irrelevance, inequity and systemic inefficiencies will only be reversed by taking the court imposed challenge of an “overly complex” sales tax system head-on. The Streamlined Sales Tax Project is our best hope to do just that. 

It has been my privilege to provide my comments today and I look forward to supporting your continued efforts in the future
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JCPenney’s

Comments on the Streamlined Sales Tax Project 

Submitted by

 Shelley Burton, Sales and Use Tax Manager 

I am Shelley Burton, Sales and Use Tax Manager for JCPenney Company, Inc.  Thank you for the opportunity to address the Simplified Sales Tax Project.  As a retailer with stores in all fifty states, a $4 billion catalog operation and a top rated Internet site with almost  $300 million in sales, JCPenney collects sales tax on all sales for all taxing states and most local jurisdictions.  Therefore, JCPenney is one of a handful of retailers who can bring a unique perspective to this process.  We are acutely aware of the problems of tax collection and believe the simplification process is well worth the effort.

In our previous written statements, we identified the single most important benefit from simplification is that it will help us to provide better customer service.  The complexities of the sales tax laws confuse and irritate our customers.  Our associates, hired for their customer relation skills and fashion knowledge, are also frequently perplexed by the rules and requirements imposed by the states. 

 A simplified law means a more efficient tax system.  Taxing jurisdictions will get better compliance and more revenue at less cost to the business
 providing that service.  Simplification should provide a benefit to both taxpayers and states in terms of reduced time spent on sales tax audits.  Both parties can then focus the resources spent in this area to other, more productive, tasks.

We believe that simplification should be the first step in requiring all remote sellers to collect the sales tax.  When this occurs it will bring millions of taxpayers who are not charged the tax by the remote retailer, but owe it to the government, into compliance.

We applaud the efforts shown here, encourage you to continue your effort and offer these specific comments:

Exemption simplification is long overdue. If adopted, the language in the draft will mean retailers will no longer be placed in the difficult position of questioning the truthfulness of their customers.  For some retailers, this change alone might be worth the effort expended here. 

As for tax rates, we continue to believe that one rate per state is the best simplification for rates.  However, short of that, under the current system there is no way to eliminate the number of tax rate and boundary changes. Taxing jurisdictions must make these changes to meet the needs of citizens and the current proposal is a great improvement over the old system.  We believe the notice provision in the current proposal assures adequate notice and time to make programming changes.  Retailers can thus avoid costly mistakes due to hasty work.  The limitation of changes to the first day of the calendar quarter allows more efficient scheduling of programming time and thereby gives a better final product for less expense.

Sales of advertising products and services should be sourced the same as any other sale of products or service.  There is no need for an exception for advertising.  

We support the remaining simplified sourcing rules.  These simplified rules eliminate some of the most complex questions faced by retailers.  These rules, as currently written, go a long way to allowing complex questions that once required careful consideration and thought to be made by a simple computer program.

If the tax is to be fair it is essential that sales tax compliance be cost-neutral to the tax-collecting retailer.  This means that states must provide a reasonable collection allowance that is designed to compensate retailers fairly for their cost.  For this to happen we believe there must be a study done to determine the real costs of collection, including benefits retailers receive for the use of the tax money between collection and remittance.  The study should be jointly undertaken and jointly funded by the states and business in order to be credible for all concerned.

While technology will provide a key tool in tax simplification, technology cannot solve the many problems that tax collecting retailers face without fundamental simplification.  Thus, we urge this group to resist the impulse to believe that technology can solve all problems or that technology is an inexpensive substitute for real reform and simplification.

The project committees have recently released their proposals for tax base definitions and privacy concerns.  I’d like to take this opportunity to address those two areas in more detail.

The proposal’s comment to the definition of “Tangible Personal Property” states that the model legislation will include a provision where the states can move items currently excluded in the definition of tangible personal property to their exemption section.  The movement of items from being exclusions from the tax to being exemptions from the tax could change the rules of statutory interpretation or presumption of taxability and therefore, ultimately alter the taxability of certain items.  Rather than moving these items to the exemption section, anything removed from the definition of tangible personal property should be moved to an exclusion section that contains a provision subjecting the excluded items to the same rules of interpretation and presumptions of taxability as applied before the change.

Included in the definition of both sales and purchase price, are charges for any services necessary to complete the sale, whether or not separately stated, including delivery charges.   It is not clear whether this definition includes installation charges.  If installation charges are included, this would cause both delivery and installation charges to be subject to the tax in all states even though some states do not currently tax those services.  The definitions continue with a discussion regarding so-called “bundled” transactions where any exempt property sold together with taxable property is not deducted from the sales price whether or not the sales price of the exempt property is separately stated.  This, too, could result in the taxation of  otherwise nontaxable property.   To allow for maximum flexibility, any charges for separately stated exempt property should be excludable from the sales price.

The definitions for both food and clothing represent a reasonable and practical solution to the myriad of problems currently associated with those definitions.   

We have numerous questions and serious concerns regarding the current general principles on privacy.  Privacy is one of the most controversial and difficult areas in today’s business environment.  Work on the privacy provisions should go forward carefully after discussion and input from privacy experts representing all interests.

Thus, the Project should not change any consumer’s right to privacy or any business’ right to use information.  To the extent privacy provisions in addition to current law are necessary, they should provide that the consumer has all rights accorded under state and federal privacy laws and that the retailer (including a retailer that is its own CSP) has all rights to use information gathered in the ordinary course of business as permitted under state and federal law. We think that the CSP should have no right to use any Personally Identifiable Information and may only communicate information or discuss consumer information with the consumer whose information is in question, the state whose tax is in question or  the retailer whose business generated the information.  

Thank you for your time this morning.    
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Benefits of the Streamlined Project:

· Better customer service

· Less customer confusion

· Easing of burden on sales associates

· Will bring a number of consumer use taxpayers into compliance

· Definitions of food, clothing and delivery charges are reasonable and practical

Specific Comments:

· Remove special exception rule for advertising

· We support remaining sourcing rules

· Exemption simplification is overdue

· Comment on tax rates

· Change needed in comment on tangible personal property definition

· Clarification of sales/purchase price

Areas of Concern:

· Compliance must be cost neutral and retailers compensated

· Technology alone is not the answer

· The SSTP process should focus on the goal of simplification.

· Privacy issues are controversial and difficult

DOLLAR GENERAL AND IMRA SUPPORT THE GOALS OF THE

STREAMLINED SALES TAX PROJECT

Statement of Adriana Gonzales

Before the Streamlined Sales Tax Project – October 26, 2000

I would like to thank the Co-Chairs, Ms. Hardt and Mr. Collins, and other participants in the Streamlined Sales Tax Project, for allowing me to present comments on behalf of Dollar General Corporation and the broader membership of the International Mass Retail Association.  My name is Adriana Gonzales and I am the Tax Manager for Dollar General.

Dollar General is a customer-driven distributor of consumable basics, serving low, middle and fixed-income families. We have over 4,300 stores throughout the Middle and Southeastern United States that offer quality merchandise at everyday low prices. We are reaching more customers than ever before, with a powerful mix of high-turn merchandise.

The International Mass Retail Association is an alliance of retailers and their product and service suppliers committed to bringing price-competitive value to the world’s consumers. IMRA represents many of the best-known and most successful retailers in the world, who operate thousands of stores worldwide.

On behalf of Dollar General and IMRA, I applaud your hard work on the Streamlined Sales Tax Project. The work you have undertaken may eventually help establish a level the playing field, whereon all retailers—regardless of the form of distribution—will have the same duty to collect applicable sales taxes.  In addition, we hope your efforts will simplify the extremely difficult and burdensome systems under which those us that already collect sales taxes operate. 

I would like to turn to the subject of this hearing—uniform definitions. We believe that uniformity among the states concerning the definitions for terms and of items in the sales tax base is vital to any simplification project. Many anecdotal stories about the nightmares caused by the many varying definitions for a single product, such as marshmallows, are all too familiar to the people in this room.  These stories illustrate that, though this may be a daunting task, it is one that must be taken on.

We believe that a good deal of progress has been made on such definitions as clothing, clothing accessories, sporting equipment and protective equipment.  Likewise, keeping in mind the concerns of the restaurant industry, the project has made substantial headway on the definitions for food, food ingredients, food prepared for immediate consumption, alcoholic beverages and soft drinks.  A good example of how the Streamlined Project has sought to eliminate complex definitions is the proposal to do away with a definition for “candy,” leaving cookies and candy in the food category.

We would like to encourage the Streamlined Project to continue your efforts to work with affected industries.  We believe that only with the active participation of retailers, will the states be truly able to simplify and make more uniform their sales and use tax systems.  To that end, IMRA will continue send information on the Project to its member companies and urge them to give any comments to the Project for consideration.

As I noted in the beginning, we believe that simplification is an essential component of eventually obtaining a level playing field for all retailers.  IMRA was a founding members of the e-Fairness Coalition.  We support a level playing field for businesses and consumers that ensures consumers are treated fairly no matter where they choose to shop.  We believe that simplification and standardization across state lines are essential to achieving a level playing field.

We also believe that Congressional action will be necessary in order to attain a level playing field.  As you know, legislation was introduced in both the House and Senate that provides a “road map” to a level playing field.  The legislation requires for simplification of state sales and use taxes before states will be given the authority to compel collection of these taxes by all retailers. One of the components of simplification listed in the legislation is uniformity of definitions.  We believe that the Streamlined Project has made great progress on that component, but we urge you to consider addressing the other elements of simplification listed in the legislation.  We are convinced that the differences between what the state and local governments view as “simplification” and what Congress will require before allowing compelled collection must be reconciled.

We also believe that bold action will be necessary in the various state legislatures to create sufficient uniformity across state lines.  The temptation to add to, subtract from, or modify the model legislation that will be the result of your efforts must be resisted.  Bold determination to stay the course must be demonstrated by the legislatures of the small group of states that next year will begin creating the necessary legislation for a simplified system.  We especially urge the National Counsel of State Legislatures (NCSL) to become the driving force for the uniform effort that will be necessary.  Adequate simplification and a high degree of definitional uniformity are critical to allowing the contemplated technology to work in the ever-changing Internet Economy.

Again, we congratulate the Streamlined Sales Tax Project on the progress that has been made and offer our continued support for the most significant effort at simplification that has been undertaken in some time.
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The statewide trade association representing merchants of all sizes and merchandise lines.  Membership includes some 23,000 stores throughout the state of Illinois.   The Association’s Board of Directors is comprised of 12 chain store members, 12 independent store operators and 12 representatives of the Chicago retail community.

STREAMLINE SALES TAX PROJECT COMMENTS

The Illinois Retail Merchants Association is pleased to participate in this public hearing in an effort to streamline and simplify the current sales tax systems throughout the United States.  On behalf of the 23,000 stores that comprise the Illinois Retail Merchants Association, our compliments go to Charles D. Collins, Jr. (North Carolina Department of Revenue) and Diane L. Hardt (Wisconsin Department of Revenue) co-chairs of the Streamline Sales Tax Project and all Task Force members, for their diligence in moving toward a system, which is easier to understand, less complicated to comply with and fair to consumers throughout the country.

IRMA believes it is imperative that the work product of the task force should guide toward a fair, workable and simplified sales tax and use tax system.   First and foremost the work product must guarantee the following:

· Neutrality - Tax Policy should have no bearing on where an item is purchased.  It should not provide a competitive advantage or disadvantage for retailers, which is dependent upon their method of sales (i.e. in store Internet, direct mail, etc.)

· Efficiency - The compliance requirements from state to state should be minimized as much as possible and retailers should be compensated for their cost of collecting states taxes. 

· The rules of tax compliance from state to state should be consistent, simple and understandable.

· Effectiveness and Fairness – the systems of taxation across the country should be designed to minimize the possibility of evasion, avoidance or non-compliance.  

Members of this task force and any other government official contemplating simplifying sales tax laws need only walk down any main street in “small town” Illinois to recognize the need for a work product which will be quickly adopted by State Legislatures throughout the nation.  Main streets and downtowns throughout the state of Illinois have experienced a significant loss of independent merchants particularly in the area of books, music, videos, furniture and decorating.  Some might say that this is simply a result of increased competition.  I submit it is not only the result of increased competition, but also the increased competition provided by at least a 6 ¼ percent price advantage on the part of many remote sellers in these business categories.  Given small retailers’ very slim margins, a 6 ¼ percent advantage on the part of a direct seller, who does not collect and remit sales taxes can make the difference between success or failure.  Keep in mind that these independent merchants have been the backbones of small communities throughout the state, in terms of support of the community.  They are the same people who support Rotary Club food drives, Little League ad books and created the small town environment throughout Illinois while paying property taxes to fund schools, maintain the public safety and provide for roads and transportation needs.

As it develops a fair and workable proposal to simplify the sales and use tax systems the Streamlined Sales Tax Task Force needs to consider each of the following elements:

A. Uniformed tax base definitions.

B. Uniformed exemption rules.

C. Uniformed and centralized administration.

D. One rate per state.

E. Uniformed sourcing rules.

F. Uniformed collection obligations.

G. DeMinimis rules for small vendors.

H. Vendor allowances.

I. Uniform procedures for certifying software.

J. Internet Sales Tax Uniformity commission.

K. No effect on Nexus.

Each of the above listed elements are articulately and thoroughly reviewed in the National Retail Federation document entitled “The Level Playing Field and Beyond,” which has been submitted to the Task Force.

Your project is of enormous importance to retailers who currently pay property taxes and income taxes in the state of Illinois, while generating  1/3rd of the Illinois general funds in the form of sales taxes.  It is also equally important to protect the continuing tax base of the state of Illinois and its local governments.  Certainly, you are all aware of the study detailing “E-COMMERCE IN THE CONTEXT OF DECLINING STATES SALES TAX BASIS” from the University of Tennessee.  This study indicates that the combined Illinois state and local revenue losses in 2003 will approach $1/2 Billion.

It is important to note that these are revenues, under current law, which are due and payable to the state of Illinois by Illinois tax payers.  The charge of your Task Force does not include raising taxes, but is exclusively dedicated to finding a simplified way to overcome National Bellas Hess and Quill so that taxes due the State of Illinois and its local governments are collected irrespective of the form of distribution.  

The IRMA Board of Directors at their April 2000 meeting adopted the attached resolution regarding the collection of sales and use taxes by all retailers.  This resolution suggests that a sound economic and social tax policy requires a tax system that does not unfairly favor one form of retail distribution over another and that IRMA supports equalizing sales and use tax collections between other remote sellers and in store retailers so that economically equivalent transactions bring identical tax collections.  The Resolution goes on to state that all revenues collected by equalizing sales and use tax collection remain the exclusive domain of state and local governments and that any increase in revenues resulting from the collection of current sales and use taxes by remote sellers should be used to reduced the rates of those state and local sales taxes.

IRMA hopes that this Task Force will rapidly complete its work on model legislation, which can be introduced immediately after a new General Assembly is seated in January.  As one of the group who will work with members of  the Illinois General Assembly to shepherd your work product through Illinois government we believe it is imperative that your work product include all of the elements listed above with precise language that can be acceptable to the Illinois General Assembly.  

Since National Bellas Hess, there have been numerous groups working to fashion an agreement which is acceptable to tax administrators, local government officials, in store retailers and remote sellers.  To date the details and the “self interest” of each group has stood in the way of a comprehensive solution to overcoming the Supreme Court cases which have prevented the collection of sales tax obligations.  Your task is not a simple one, but is incredibly important to maintaining a viable retail small business community and to prevent the erosion of state and local tax bases.  If you are successful, each of the “stakeholders” in this debate will be satisfied.  If you are not successful in coming to closure on agreed language, tax payers will be disappointed in the future as tax rates will 

raise or new taxes implemented to offset eroding tax bases, which results from the non-collection of existing sales and use taxes.

Thank you for the opportunity to comment on this all important subject.  
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RESOLUTION

ILLINOIS RETAIL MERCHANTS ASSOCIATION

WHEREAS, the collection of sales taxes by Internet retailers and other remote sellers has become a significant public policy consideration as evidenced by the fact that the United States Congress appointed an Advisory Commission on Electronic Commerce and placed a three year Moratorium on the creation of new or discriminatory taxes on electronic commerce; and
WHEREAS, commerce on the Internet is growing at a phenomenal rate, estimated to cause state and local governments to lose more than $10 billion per year by the year 2003; and

WHEREAS, consumers in most jurisdictions are subject to and obligated to pay sales and use taxes on all taxable items purchased, irrespective of the point of purchase, i.e., in-store retailer, catalog, Internet, etc.; and

WHEREAS, under current law, in most jurisdictions, in-store retailers collect the use tax from their customers and remit these taxes to the Illinois Department of Revenue in the form of occupation taxes; and

WHEREAS, many remote sellers that have a physical presence in the State of Illinois also collect and remit the state and local use taxes; and

WHEREAS, the issue related to remote sellers is not whether their customers have a tax liability, but rather a tax collection question on the part of the remote seller; and

WHEREAS, under current case law retailers, whether in-store, in-store/internet, direct mail or Internet, that do not have a physical presence in Illinois can not be forced to collect their customers use tax obligations; and

WHEREAS, the United States Supreme Court in a 1967 decision National Bellas Hess and a 1992 decision in Quill Corporation v North Dakota held that The Constitution prevents states from requiring sales/use tax collection by out-of-state sellers without a physical connection (or “nexus”) to the state, but that Congress has the power to require out-of-state sellers to collect the taxes; and

WHEREAS, Quill and  National Bellas Hess suggest that the interstate commerce clause protects remote sellers from the collection of state and local use taxes because the administration of these thousands of taxes would be difficult and impose an unjustified burden on interstate commerce; and

WHEREAS, in-store retailers throughout the state believe that the non-collection of sales and use taxes by remote sellers has and will continue to provide a significant competitive advantage to remote sellers.

NOW, THEREFORE, THE IRMA BOARD OF DIRECTORS RESOLVES that IRMA does not support any new taxes on our customers, nor do we support new taxes or fees on remote sellers, such as catalog and Internet sellers; and

BE IT FURTHER RESOLVED that IRMA opposes any expansion of an out-of-state company’s nexus requirements for the payment of or liability under any non sales and use tax structure to which an out-of-state company is not currently subjected; and

BE IT FURTHER RESOLVED that IRMA will support a simplification and restructuring of state and local sales and use tax systems to address the issues raised in Quill and National Bellas Hess irrespective of action or inaction by the Congress; and 

BE IT FURTHER RESOLVED that this simplification and uniformity restructuring in state and local tax administration, must include common definitions and classifications, tax return policies and simplified audit procedures; and

BE IT FURTHER RESOLVED that IRMA will support legislative efforts to authorize appropriate state authorities (i.e. Directors of Revenue) to participate in discussions with other states to develop the specifics of a voluntary, streamlined, multi-state system for sales and use tax collection and administration; and

BE IT FURTHER RESOLVED that a sound economic and social tax policy requires a tax system that does not unfairly favor one form of retail distribution over another; and

BE IT FURTHER RESOLVED that IRMA supports equalizing sales and use tax collection between remote sellers and in-store retailers so that economically equivalent transactions bring identical tax collections; and

BE IT FURTHER RESOLVED that IRMA believes all revenues collected by equalizing sales and use tax collection should remain the exclusive domain of state and local governments; and

BE IT FURTHER RESOLVED that IRMA believes that any increase in revenues resulting from the collection of current sales and use taxes by remote sellers should be used to reduce the rates of those state and local sales taxes; and

BE IT FURTHER RESOLVED that IRMA believes the Federal government should never levy sales, gross receipts, or value added taxes to the sale of tangible goods sold in this country; and 

THEREFORE BE IT RESOLVED that copies of this Resolution shall be distributed throughout the retail industry and to whatever policy makers are considering the public policy issue of sales taxes and their collection by any and all retailers.

Adopted by a unanimous vote on April 4, 2000

STATEMENT OF ROBERT S. MOLLOY

VICE PRESIDENT AND ASSISTANT GENERAL COUNSEL

STAPLES, FRAMINGHAM, MASSACHUSETTS

TESTIMONY BEFORE

THE STREAMLINED SALES TAX PROJECT

HEARING ON 

UNIFORM DEFINITIONS

OCTOBER 26, 2000

INTRODUCTION
Good morning, my name is Robert Molloy, Vice President and Assistant General Counsel of Staples.  I appreciate the opportunity to be here today to testify on behalf of Staples, the office supplies superstore, and our e-commerce business Staples.com.

I thank the co-chairs of the Streamlined Sales Tax Project (SSTP) for holding this public hearing to consider the viewpoint and concerns of retailers on the issue of Internet taxation and proposals to streamline and simplify the current sales tax system.   Let me say at the outset that Staples supports the goals of the SSTP and the 39 states involved in the project to develop a system of taxation that provides uniformity, simplicity and fairness to all retailers, regardless of whether transactions occur in stores or on the Internet.

These efforts are particularly important given Staples’ concerns that congressional action this year or next year to extend the current Internet taxation moratorium will serve to perpetuate the Internet as a very unfair market from a taxation perspective.  


As the SSTP and my fellow panelists know, there is a common misconception about taxes on the Internet.  Despite the assertions of some Members of Congress and the media, the Internet is not tax-free.  The Internet tax moratorium that was extended by the House earlier this year does not preclude the imposition and collection of state and local sales and use taxes.  The Internet Tax Freedom Act, contrary to its misleading title, merely established a moratorium on the ability of state and local governments to impose new taxes on Internet services or electronic commerce.  Nevertheless, reputable media sources such as National Journal in its May 13th issue proclaimed in a headline “House Extends Ban on Internet Taxes” and NBC Today Show news announced that the Internet would be tax-free for five more years.   Local and Internet retailers, so-called “brick and click” retailers, are still required to assess and collect sales taxes on Internet purchases when the purchased items are shipped to a state where the retailer has a store or other facility.  Consequently, local merchants that sell on the Internet must collect sales taxes in states where they have “physical presence”, while those retailers who sell only on the Internet, largely escape state sales taxation.  


This “physical presence” test was reconfirmed in a 1992 Supreme Court decision Quill v. North Dakota.   Ironically, Staples has since acquired Quill, an office supplies direct marketer.  We wish that we could simply assert that the litigant was wrong, but, unfortunately, such an assertion would not change the state of the law.  


[Staples has testified before Congress that if Congress moves to extend the current moratorium, we believe that the only fair and equitable solution in the short-term is to expand the moratorium to include all existing sales and use taxes on Internet transactions so that the original Internet Tax Freedom Act truly lives up to its name.  Extending the Internet tax moratorium without addressing this taxation inequity will perpetuate an unfair advantage to Internet pure-play retailers.  We simply ask for a level playing field.  Otherwise, retailers which sell locally and on the Internet will continue to be at a significant competitive disadvantage.]


To explain our concerns and highlight the need for replacing the current state sales and use tax system with a simplified, uniform and technology-driven system, let me offer an example of how Internet taxation affects brick and click companies:  If a Staples Internet purchaser lives in New York, Staples is required to charge the purchaser 8% state and local sales taxes for any Internet purchase because Staples has a “physical presence” in New York.  If you buy these same items from a so-called “pure-play” Internet retailer (one that has no retail stores or facilities in any states or just one or two states), you are not charged sales tax because the Internet retailer does not have physical presence in New York.  This effectively means that New York consumers are getting up to an 8% discount from Internet retailers that do not charge sales tax for selling the same items.  This also means that companies that have made investments in New York, in both facilities and a workforce, are being penalized on their Internet sales to New York residents for having made those investments.  


Staples has made investments in stores or distribution centers in many states – 44 states as of today – and deals with 44 different sets of rules covering taxable and non-taxable consumers, taxable and non-taxable goods and services, and tax holidays.  Staples nationwide presence means that most consumers are paying sales taxes (if they live in a state that has a sales tax) when they purchase from Staples on the Internet.  When one considers where to buy thousand-dollar plus computer equipment, fax machines, office furniture or other high value merchandise, this 4-8% “discount” is likely to make a difference in a person’s purchasing decision. 

Of course, even if one decides to purchase goods from a pure-play Internet retailer that does not charge sales tax because it does not have physical presence in the state of the purchaser, that state probably applies a use tax which is required to be remitted to the state in lieu of a sales tax on goods where sales tax has not been collected.   However, a number of  Governors have testified before Congress about the significant difficulties they face in enforcing this use tax, thus these Internet goods remain virtually sales-tax free.  Most states simply do not have the desire or the resources to conduct home inspections to determine if goods have been purchased without payment of a use tax.  Simplification of the sales and use tax system with uniform definitions within tax bases will enable state governments to collect these taxes and “decriminalize” non-reporting taxpayers.

Eighty percent of Staples customers are small businesses.   Many of our small business customers have told us that they would prefer to pay the sales taxes than potentially face an audit for failing to file a use tax return.  

As I said at the beginning of my testimony, Staples understands the position of state and local officials that the sales tax base must be protected to ensure adequate funding for state and local government.  We cannot, however, be subsidizing our Internet competitors who compete for the same customers that we do in a given state simply because we have invested in facilities and people in that state. 

It is clear to Staples that the issue with respect to Internet taxation is not a uniform sales tax rate as Staples and all other national retailers already utilize zip code-based software to determine the appropriate sales tax rate.  The challenge of Internet taxation is a uniform tax schedule which defines what items are taxable and what items are not taxable upon which the states and the business community can agree.  Once this is accomplished, we will be one important step closer to Staples’ goal of fair and non-discriminatory sales tax treatment for all retailers. 
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My name is Daria L. Svaline, and I am Senior Administrator, Sales & Excise Taxes, Alcoa Inc., the leading manufacturer of aluminum and aluminum products in the United States.   My responsibilities include the administration of sales and use taxes including the filing of returns, audits and tax planning for all Alcoa domestic locations.  I appreciate the opportunity to comment on the activities currently underway by the Streamlined Sales Tax Project.  This is my first opportunity since its inception to directly participate in the overall project and specifically to offer testimony.  My comments are somewhat brief.

As a representative of the manufacturing sector, I would like to extend my support to the ambitious endeavor of the Streamlined Sales Tax Project.  Although it is my view that the major thrust of this project is to deal with the issues that confront states and taxpayers with the ever-changing retail business and exploding remote sellers, manufacturing organizations will have advantages and benefits for supporting such a project.  Reasons for this support are:  

(1) As a result of the rapid technological advances, what was once purely a domestic tax compliance issue for U.S. taxpayers will become an increasingly  more global function.  U.S. companies are expanding their businesses not only to export products, but also to have either divisions or subsidiaries that manufacture outside regularly inventorying and selling into the U.S.  Also, international companies will be increasing their presence in the states and selling their products into the U.S.    A streamlined procedure for all states sales and use taxes will enhance the ability for organizations with international members to swiftly adopt processes that would enable them to quickly comply.

(2) Because of the complexities in the multitude of requirements of the various state and local sales tax laws, the compliance requirements have become increasingly costly and time consuming for U.S. businesses such as manufacturers.  The amount of time dedicated to sales and use taxes is continually on the rise.  As manufacturers increase their size by mergers, acquisitions and the like, as is the current business trend, business organizations are experiencing more and more pressure to be responsive and flexible to meet their expanding customer requirements and requests.  Streamlining the sales and use tax functions affords businesses to reduce this administrative burden related to compliance to free up valuable resources to better service customer requirements.

My comments today are in two areas (1) the Draft Proposals and (2) the Uniform Definitions.

(1) Each of the Proposals for Consideration outlined in the recent web publication by the Streamlined Sales Tax Project on October 16th have merit in their own right.  However,  I would like to contain my comments to two areas that would provide significant benefit to the manufacturing sector:  

(1) Development of a more uniform return

(2) Simplified exemption certificate process

Development of a more uniform return

The filing of the returns and payment of the taxes each month is a major business process which requires significant time.  Although there are multiple reasons for this, the deadlines and filing requirements resulting from the lack of standardization of return reporting is a contributing factor.  A uniform return adaptable by each state would significantly streamline the return process and enhance the timely filing and payment of these taxes.  As companies and manufacturers expand their businesses, acquire other entities, change and revise legal entities, seamless standards for filing returns for each of the states would relieve the current burdens faced by organizations.

Simplified exemption procedures

Many manufacturers are producing products which will be further fabricated and subsequently sold to ultimate consumers.  Consequently, the exemption certificate function for customers in all states is also a significant business process.  Obtaining, maintaining and retrieving upon audit all required certificates for a particular state,  require significant time and attention.  The proposals outlined by Streamlined Sales Tax Project for exemption administration such as electronic formats and easing the seller of the good faith requirements are constructive avenues which can benefit business organizations.

Secondly, I have the following comments on the Uniform Definitions on (1) the definition of tangible personal property and (2) definition of selling price and purchase price.

(1) Tangible Personal Property:

The initial reaction to the uniform definition of tangible personal property was to agree since this definition is the generally accepted definition of tangible personal property.  However, I don’t believe that this definition will be sufficient for acceptance across all participating states.  Even though the definition excludes real property, it is common knowledge what constitutes real property can vary significantly from state to state.  Some states recognize real property as land and structures, others as immovable property and others non-business related property; some states consider foundations to machinery as part of the machinery and therefore tangible personal property; others consider these foundations part of the structure.  The same confusion can result with what is considered intangible personal property.  My comments would be to strive for better clarity in the definition as to what constitutes tangible personal property under the sales tax law.  This could be accomplished by clearer definitions of how the uniform definition defines real property and intangible personal property.

(2) Definitions of Sales Price and Purchase Price

These definitions consider price to be “total amount of consideration…” without any deduction for the following…:

c.
Charges …for services..whether or not separately stated, including delivery charges.  

This implies that these definitions now assume that certain services, i.e., installation labor separately stated, that certain states currently do not tax, would now become taxable.  My comments would be that these definitions would probably need further refining.

I would like to extend my thanks to the Streamlined Sales Tax Project for permitting me to offer testimony on the Draft Proposals.   I am optimistic that the efforts put forth by this project will result in an enhanced process for overall sales and use tax compliance for both the states and taxpayers alike.

Streamlined Sales Tax Project

Testimony Deborah R. Bierbaum on behalf of Industry Members of TTRI*

October 26, 2000

Chairman Charles Collins, Chairwomen Diane Hardt and members of the Project, thank you for the opportunity to present comments on the project proposals to streamline and simplify current sales tax systems. My name is Deborah Bierbaum. I am a Director of External Tax Policy for AT&T. My comments today are on behalf of the industry members of the Telecommunications Tax Reform Initiative (TTRI). TTRI is a joint industry and government effort to look at ways to reform taxes on telecommunications services, property and providers.  We applaud the efforts of the participating states to simplify the compliance and administrative burdens through increased uniformity and a more efficient compliance process.

Recent studies and reports have documented the excessive burdens of complying with state and local taxes imposed on telecommunications services.
 A nationwide telecommunications firm must file over 55,000 state and local transaction tax returns a year. Complying with these taxes is made more difficult because of the lack of information. The project has made a number of recommendations that will make sure businesses have the information they need to properly comply. We support many of the concepts outlined in the draft report. The participating states have shown a sincere effort to address the concerns that members of the telecommunications industry expressed in prior comments.

Recommendations to place restrictions on state and local governments and to adopt uniformity measures will go a long way to alleviate the compliance burdens and liability risks faced by vendors. In particular, we stress the importance of recommended provisions to limit the frequency of tax rate and boundary changes; hold vendors harmless for use of a prescribed database in determining tax liability; state certification of rate assignment systems; state administration of local taxes; local reporting of changes to the states; the use of technology to assist with registration; development of a more uniform return and limiting the frequency of remittances. We have two main concerns with these provisions. First, the current recommendations are silent on whether wireless telecommunications firms would be held to a different standard for hold harmless provisions. (An earlier version would have held wireless to a different standard because of earlier federal legislation.) We think it is imperative that the streamlined system treats wireless telecommunications firms in the same manner as all other vendors.  Second, if the project hopes to seek volunteers to participate, it also needs to address the risk of class action lawsuits faced by vendors. These risks will always be present because of such things as bad addresses, timing of updates for annexations, and boundary changes.

The recommendations to simplify the administration of exemption certificates submitted to vendors by purchasers are much needed improvements. We support the recommendation to relax the good faith standards and to hold vendors harmless if they collect the required information from the purchaser. The improvements recommended in this process should also be applied to the multiple point of use (MPU) process recommended in the sourcing rules.

The recommended sourcing rule contains a place saver for special rules affecting telecommunications at the request of the industry. The industry members of the Telecommunications Tax Reform Initiative previously submitted comments identifying the areas where special rules would be needed and proposing solutions (See attachment A.) We will continue to work with the government representatives to TTRI to more fully develop these sourcing rules. As the project develops special sourcing rules it also needs to address how the rules interplay with the multiple point of use process. For example, telecommunications services, such as private line services connecting business’s facilities, are often currently available for use in more than one jurisdiction (a requirement that brings the MPU process into play). To the extent that special rules apply to certain telecommunications services it does not make sense to over ride those rules with the MPU process.

The revised uniform definitions of tangible personal property, sales price and purchase price reflect some of the comments previously submitted by the industry members of TTRI. We appreciate the efforts of the states to address our concerns. We also appreciate that the Project’s goal is not to increase or decrease the existing tax bases of any taxing jurisdiction. However, a few items still create inequities that the Project should address. First, the Project proposes a concept of using broad definitions and then each state providing exemptions. While the motivations stated by the group are understandable, this concept should not be taken too far. Items that are clearly not within a term by any common understanding should not become part of the core definition. The change from exclusions to exemptions results in a shift of the burden of proof from the state the vendor. This fundamental policy change actually complicates compliance for vendors.

Second, the definition of “Sales price” and “Purchase price” should not include any taxes imposed on the vendor which are required to be passed on to the consumer by the taxing jurisdiction. These taxes are not revenues of the vendor nor are they an expense of the vendor that is being recaptured. For example, the taxes on sales in Arizona, Florida and Kentucky, as well as other states, are imposed on the vendor and required by law to be passed on as separate charges to the consumer. Illinois is a model of a state that excludes all telecommunications taxes from the base of all other telecommunications taxes. The Project should consider adopting this model of not compounding tax on the myriad of taxes and fees imposed on telecommunication services that long-standing federal or state policies require or permit the industry to pass on to consumers. Taxes should not be imposed on taxes. In addition, the inclusion in “Sales price” and “Purchase price” of  “charges by the retailer for any services necessary to complete the sale whether or not separately stated, including delivery charges” is unclear and could capture many services not otherwise taxed by the states. For example, this could capture separately stated nontaxable installation charges.

Finally, the revised definition of “Tangible personal property” appropriately recognizes that prepaid calling services are a service and not tangible personal property. If taxable, prepaid calling services should be taxed as a service at the point of sale to the consumer using the Project’s proposed general sourcing rules.

The current state and local tax structures are seriously in need of modernization. We recognize the sincere efforts of the participating States to simplify the sales and use tax structure. The recommendations go a long way to reduce the burdens faced by businesses.  The lessons and recommendations from this process should also be applied to other state and local transaction taxes. We hope that the project will hold future meetings with industry members where these proposals can be more fully discussed and developed and we look forward to continued work with the Project on the telecommunications sourcing provisions. Thank you for the opportunity to provide input into this much needed effort.

Attachment A: Memorandum

To:  
Streamlined Sales Tax Project – Sourcing Workgroup

From:
Telecommunications Companies participating on TTRI*

Date:
September 12, 2000


Thank you for forwarding the revised sourcing proposal. We appreciate the effort of the group to revise the proposal to reflect some of the comments made by the business community at the meeting in San Antonio on August 16-18. In particular, we appreciate the place saver for telecommunications services.  At the last meeting, members of the business community agreed to provide written comments regarding the various proposals.  The following comments are in response to that commitment.  These observations and suggestions are the efforts of a pre-existing network of telecommunications companies that have worked together on other legislative matters. Please accept these observations and concerns as an effort to further our common goal to simplify the administration of sales taxes.

General Comments

There seems to be a disconnect between the project goal to develop a simplified sales tax system and the series of sourcing rules developed by this working group. The working group’s sourcing rules would require taxpayers to go through multiple steps to determine where to source the sale of goods or services. The system developed by the Streamlined sales tax project must be vastly simplified so that collection and remittances can be done through automated procedures. 

Sales and use tax rules for the sourcing of tax revenues from sales of tangible personal property and services have evolved over the past few decades, so that in many cases the theories and rules are consistently applied by the taxing jurisdictions.  Accordingly, most businesses have expended considerable resources developing billing systems that determine the sourcing of sales of tangible personal property and services in accordance with these generally applied rules.  We believe that increased uniformity in sourcing rules is critical to improve the simplicity of the sales and use tax system.  However, we do not believe that it is necessary to overturn long-standing principles that have been applied by government and businesses alike to achieve that simplicity.  Rather, we believe it is more appropriate to make the existing rules that have worked for sales of tangible personal property and services applicable in all taxing jurisdictions.  Although special rules may be needed to address particular situations, it will no longer be practical or acceptable to have a system replete with exceptions to exceptions to the general rule. Consequently, rules that address the perceived problems that arise with respect to the sourcing of sales of digital goods and services can be developed on an as needed basis.

Specific Comments -

Location of Known Use

For services not used immediately at the business location, the default, for all intents and purposes, would become:

 “the location of known use as determined from address information supplied to the seller at or prior to the consummated sale in the regular course of the seller’s business process of selling, where the information discloses where the product will be used and the legal rights and duties of the purchaser (including a donee) are affected by the disclosed address. (A seller possessing conflicting information as to the place of known use may reasonably choose one of the conflicting places as the place of known use.)”

What is the test to determine when a business has knowledge of the address of known use? If the sales person knows the address (in the normal course of the sale) but the information is not put into the billing system does the company know? The sales person may have knowledge of the customer’s planned use. However, this information may not be readily available to the tax systems. Capturing this information will require two changes in the computer programming of vendors. 

i. The tax programs will be required to communicate with other data sources that are currently not relevant to tax calculations.  For example, taxing modules will need to be connected to data fields in the transportation department or marketing department to determine if the location where the product is to be used is known.

ii. Hierarchical logic will need to be implemented to determine which rule is applicable.  The program will need to determine the facts of the situation, identify the applicable rule, and obtain the necessary data prior to calculating the tax.  This new level of complexity will be extremely expensive to program and maintain.

Any change in the sourcing rules should not require new linkages to databases.  This requirement would significantly increase the administrative costs and burdens placed upon businesses.

First Use of Service

The over-the-counter rule as it relates to services raises questions in determining if the service is first used at the premises. For example, if a customer buys a service contract that guarantees them service in the future, if they ever need it, do they enjoy first use at the store or does the vendor have to try to determine at some future date (not coinciding with the sale) the location of first use? This concern would apply to prepaid calling services sold over the counter. In these situations the services should be sitused to the location where the over-the-counter sale took place and not default to some other address. 

Throw-back and Throw-around Alternatives

In many cases digital goods and services can follow the same rules as traditional goods and services.  It is believed that in most instances it will be appropriate to use the billing address to source digital goods and services.  There are many cases where a billing address will be requested for business reasons.  In those cases where a billing address is not obtained, the revenue impact should be minimal.  Rather than developing a general rule that would apply to traditional goods as well as for digitized products and services in all cases, it would be best to defer the development of a default rule for these rare cases until the sourcing problems have been identified. When the problems are identified, special rules might be more practical for those products. Developing detailed defaults such as throw-around and throw-back do not simplify the system.  This kind of complexity is contrary to the goal we would all like to reach – a dramatically simplified state and local sales and use tax system. Consideration could also be given to having a final default that allows the vendor to use any reasonable method as long as it is consistent among all the jurisdictions.

MPU Form

The proposal would require a business purchaser to provide MPU forms with detailed information to the seller. They must do so when the service will be concurrently available for use in more than one jurisdiction. While there are many benefits to the process, the proposed procedures raise a few concerns. First the process could benefit from the same enhancements the project is proposing for exemption documents. 

Vendors should not be required to obtain and retain information regarding where the product is to be used. (¶ E.i.). Obtaining the reason why sales tax is not being collected should be the only information collected.  Additionally, we have a concern about the issue of the purchaser’s privacy regarding the collection of this information.

Many states employ a direct pay permit process that would work for cases when the service will be concurrently available for use in more than one jurisdiction. In addition, the use of the form should be voluntary.

The proposal would exclude services provided on tangible personal property. Other services may raise similar issues. For example, telecommunications services are often currently available for use in more than one jurisdiction. To the extent that special rules apply to certain telecommunications services it does not make sense to over ride those rules with the MPU process. 

Taxation of “Intangibles” and Services
The revised proposal retains language evidencing the workgroup’s intent to provide rules for the sourcing of intangibles.  Although certain products that might be characterized as “intangibles” may be subject to taxation as taxable services in a few jurisdictions (e.g., certain specified software), generally “intangibles” are not subject to taxation under sales and use statutes.  Accordingly, language describing how “intangibles” will be sourced creates significant angst for the business sector.  Because many tax statutes contain antiquated and ambiguous rules and exemptions regarding the applicability of sales and use taxes to transfers of businesses (e.g., narrow exemptions for transactions exempt from taxation under specific IRC provisions), the inclusion of “intangibles” language would likely result in endless litigation.  The telecommunications industry has had substantial experience contesting taxing jurisdictions’ efforts to extend their property taxes to intangibles and would oppose any extension of state sales and use taxes to intangibles.

Telecommunications Specific Services

As the telecommunications industry has discussed with the workgroup at previous meetings, some special rules will be needed for some types of telecommunications services. For example, the Goldberg rule
 (which most states follow) works for calls sold on a transaction by transaction basis. However, the Goldberg rule does not work for all telecommunications services. The industry has already identified a number of specific telecommunications services that will require special rules, including:

1. Mobile telecommunications – The Mobile Telecommunications Sourcing Act should control.

2. Prepaid calling services in point-of-sale States – location where the over-the-counter sale took place, shipping address if the sale did not take place at the vendor’s location and an item is shipped, billing address or location associated with mobile telephone number if no item is shipped.

3. Post-paid calling cards – first call origination point identified by the carrier.

4. Bundled offers and Private Line services may need special rules depending on the final outcome of the general sourcing rules for services.

We look forward to working with the Government members of the Telecommunications Tax Reform Initiative at our next meeting on the 15th to more fully develop the telecommunications specific rules.

Again, we appreciate the opportunity to provide these comments on the workgroup’s proposal and look forward to continuing to work towards our common goal of achieving a simplified and efficient sales and use tax system.  
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State Government Relations

Equipment Leasing Association of America

I appreciate the opportunity to submit these comments on behalf of the 850 member companies of the Equipment Leasing Association (ELA).  Equipment lessors provide equipment financing options for all types of companies in all types of markets.  Lease financings range from transportation equipment (aircraft, rail cars, vessels) in the large ticket arena, to high-tech equipment (main frame computers, PC networks, medical and telecommunications equipment) in the middle market, to office equipment (phone systems, copiers, fax machines) in the small ticket arena.

I have attended Streamlined Sales Tax Project meetings all year and this is the third time I have presented public comment.  Suggestions that were offered at my two previous testimonies were subsequently adopted.  Let’s hope third time is indeed the charm.

Project officials have sought and responded to input by business.  In St. Louis I joined others in asking that proprietary software be certified and it subsequently became Model 3 of your plan.  In Chicago I asked for more openness in your deliberations and it has been evolving.  Other instances of constructive revision include modifications suggested by the Committee on State Taxation and removal of software from the definition of tangible personal property.  The most welcomed development was agreement to meet with our industry before initial definitions or rules are circulated.  This showed awareness of the need to examine industry complexities before they can be defined by the Project.

One problem still looming is the preservation of exemptions when definitions are enacted by states.  Asking legislative staff to list exemptions eliminated by adoption of a new definition sounds reasonable in a hypothetical setting but poses dangers in the real world.  It is a risk of unintended consequences that will turn potential allies into opponents.  As an example, our industry suffered a $130 million loss in one state in a single year because legislative staff inadvertently inserted inaccurate exemption language into a bill. 

First impressions are often lasting impressions upon which proposals rise or fall.  The model bill should give an initial feeling of security as regards exemptions.  A perception of base broadening will enlist adversaries where once stood potential supporters.  I hope you will consider suggestions offered by the Committee on State Taxation for alleviating this problem.

Few people are aware of the Project and many others have misconceptions.  It is difficult to explain this process and the separate players. I recently told an audience the Project is currently a training camp developing the new sales tax system. Pre-season commences in state legislatures next year and the season begins with implementation of the Project.  You’ll want to avoid re-writing old plays if the Project is to advance.  Offering peace of mind that existing exemptions will be preserved can avert the need to revisit the issue.

Thank you for this opportunity to offer comment and I welcome any questions.
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COMMITTEE ON STATE TAXATION

Oral Testimony to the Streamlined Sales Tax Project

Chairperson Collins, Chairperson Hardt, and other members of the Project, thank you for allowing me to present COST’s comments today. I am Stephen Kranz, Tax Counsel for the Committee on State Taxation. COST is a non-profit trade association organized in 1969 whose membership consists of 540 multistate companies. COST’s objective is to preserve and promote equitable and nondiscriminatory state and local taxation. COST has been a leader in addressing the issues surrounding sales and use tax complexity and is enthusiastic about many of the changes proposed by this Project. In testimony on September 29, COST highlighted items in the “Proposals for Consideration” that we do not believe will be opposed by the greater business community. Today I would like to voice our concerns and suggestions with respect to the most recent Proposals released on October 16.

Let me begin by offering several comments regarding the overall progress and approach of the Project.  First, COST compliments this Project on its clear efforts to craft a system that will truly be simplified. This Project has gone further and made a more sincere effort than all previous groups that grappled with the issue. While we may ultimately not be able to support some of the specific conclusions of the Project, the state participants have listened to our comments and have modified many of the Proposals as a result of these comments. We recognize the genuine effort that the state participants have made and applaud it.

However, we do remain concerned that the Project is insufficiently integrated with the National Conference of State Legislature’s (NCSL) simultaneous efforts in this area. We fear that this lack of integration, and the lack of political input into this Project, is likely to lead both to less than optimal Model Legislation and less than optimal implementation of such legislation. Consequently, we encourage you, in drafting Model Legislation, to work closely with the NCSL. COST and other businesses and business organizations stand ready to help you bridge the existing policy-politics gap.

Second, we also encourage the Project to proactively solicit business support, particularly from state chambers of commerce, other business trade organizations, and consumer advocates. Many of them are blissfully unaware of the work of the Project, and may present knee-jerk opposition to these Proposals if confronted by them when legislatures reconvene in January 2001.  A further and ongoing problem with obtaining accurate and complete input from businesses is the short time period provided for reviewing the Proposals and offering comments.  Some business representatives, due to work schedules and internal review policies, have not been able to participate today given the short time period to respond.  

Third, there is no mention in any of the draft proposals about methods for paying for the system and COST believes this must be addressed before the Project can take the Proposals to the legislators.  One method to encourage the success of this Project is to add a meaningful vendor discount and we highly recommend its inclusion.

Finally, we find commenting on isolated concepts without the exact and complete statutory language and framework to be confusing and inexact. For example, it is not clear whether the definition of food will allow individual states to add or subtract their own items that have no current uniform definition proposals – such as snack food or bottled water – from the proposed uniform definition.  Further, while the Proposals carve out some definitions typically excluded from taxable tangible personal property, such as food, the Proposals do not address other similar categories, such as medicine.  May the states adopt the uniform definitions of “tangible personal property” and “food” yet keep their current non-uniform definition of medicine or will the items not currently defined be subsumed within whatever uniform definitions the Project does propose?  Similarly, it is not clear how the existing state sales and use tax statutes will be integrated into the proposal and who will be responsible for this integration.  Thus, much depends upon the exact statutory language.  COST would prefer that all necessary definitions be included in one single legislative package to the state legislators rather than offering isolated and incomplete definitions over several years.  

That said, let me now comment on several specific Proposals.

Exclusions vs. Exemptions: The Project argues that “it is necessary to identify exemptions as exemptions rather than exclusions to provide a simple method for a retailer to determine the application of a tax to a product….” (10/26/2000, p. 10) Although this may simplify the application of tax, this would place a greater burden on multistate businesses than currently exists.

First, redefining exclusions as exemptions would shift the burden of proof from the state to the vendor in situations where the taxability of an item is in question. Second, taxpayers would have to work with legislators in all states to not only integrate existing exemptions, but also to draft new language for existing exclusions. Many businesses would find it easier and safer to oppose this Project’s work than to make the effort to reinstate existing exemptions and create new ones. 

From a political perspective, this approach fosters the perception that a goal of the Project is indeed to expand the existing tax base, despite the appearance of specific language to the contrary in the Project’s proposal.

Exemption Definitions: We fully recognize the need for uniform product exemption definitions and commend the Project for addressing this potentially difficult area. However, we would suggest that the Project view this area slightly differently than it is currently.  The Project should create two categories of definitions – first, mandatory definitions that every state must adopt and second, an optional menu of other definitions that states can adopt based on their own needs.  The mandatory definitions should be narrowly drafted and leave room for adding on the optional definitions as warranted by the states’ existing statutes.  The mandatory definitions would include “tangible personal property” and “purchase price” while the optional items should include “delivery charges” and “food.”

With regard to specific product exemption definitions, we are opposed to any definitions that require the vendor to determine the end consumer’s intent. For example, the draft definition for clothing includes a subsection for “sewing materials that become part of clothing.” (10/26/2000, p. 16) A craft store selling any of the listed sewing materials, such as buttons and yarn, over the Internet has no way of determining the end user’s intent.

Moreover, the Project must be careful to avoid overlapping and contradictory definitions. For example, the draft definition of “clothing” lists “bathing suits and caps” and the draft definition of “sports equipment” lists “bathing and shower caps.” Another example is “helmets,” which is listed both under “sports equipment” (“helmets”) and “protective equipment” (“protective helmets”). The same can be said of gloves, which are also listed under both of these categories. Are hockey gloves “protective gloves” or “sport gloves?” (10/26/2000 p. 16) 

COST strongly supports the proposal to eliminate the exempt clothing limitation based on dollar value or fur content and sees this as an example of true simplification.  

A final note on the list of clothing examples is that this list makes distinctions between clothing types that are too specific and arbitrary.  Clothing should either be exempt or not.  Hair notions versus barrettes – why is this distinction relevant to taxability?  

Tangible Personal Property: The draft definition of “tangible personal property” lacks precision. It is not clear whether certain items currently treated as tangible personal property in some states but not in others are covered under this definition. For example, the classification of the following remains potentially ambiguous: canned software, downloaded software, music and video, electricity and natural gas, and prepaid phone cards. This is merely a brief list of the items whose classification is uncertain. These items should be separately defined in the optional menu so that states would be able to more closely mirror their existing tax bases.

Sales Price/Purchase Price: “Delivery charges” have been included within the definitions of “sales price” and “purchase price,” thus subjecting to tax delivery charges in many states that do not currently tax this service. Furthermore, the Proposals make no provision for “installation charges” which may or may not be considered part of the taxable price and which are currently subject to tax in some states while not in others. A better approach, once again, would be to narrowly define “sales price” and “purchase price” and create additional definitions in the optional menu to accommodate those states that use a broader definition. 

We also suggest that the definition of “sales price” and “purchase price” delete the reference to taxable services.  It is not necessary for the definition and raises a fear among some taxpayers that states that do not currently tax services will pursue this.  

Bundled Transactions: The draft Proposals do not include a true object test or any other methodology that would address the treatment of transactions in which taxable tangible personal property is bundled with non-taxable services. 

In conclusion, COST remains very supportive of the Project’s work and finds that many of the Proposals addressed by this hearing are truly innovative and will reduce the administrative, financial, and legal burden for many vendors. Some work remains, but we are confident that the Project participants will find an appropriate solution to the concerns raised above. Thank you for the efforts expended in preparing these Proposals.
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� Two out of three components occur in a state (origination, termination and service address.)





