個案研究：Amazon v. BarnesandNoble

個案研究：Amazon v. BarnesandNoble

相關專利：USP 5,960,411，entitled: "Method and System for Placing a Purchase Order via a Communications Network"

1 '411專利內容解讀

1.1 欲解決之問題

1.1.1 Security Problem
The information could be intercepted by an unscrupulous person at an intermediate system.  To help ensure the security of the sensitive information, various encryption techniques are used when transmitting such information between a client computer system and a server computer system. Even though such encrypted information can be intercepted, because the information is encrypted, it is generally useless to the interceptor. Nevertheless, there is always a possibility that such sensitive information may be successfully decrypted by the interceptor. Therefore, it would be desirable to minimize the sensitive information transmitted when placing an order.

1.1.2 Inconvenience

Although the shopping cart model is very flexible and intuitive, it has a downside in that it requires many interactions by the purchaser. ……If a purchaser is ordering only one item, then the overhead of confirming the various steps of the ordering process and waiting for, viewing, and updating the purchaser-specific order information can be much more than the overhead of selecting the item itself. This overhead makes the purchase of a single item cumbersome.

1.2 解決方法

1.3 The client system is provided with an identifier that identifies a customer. The client system displays information that identifies the item and displays an indication of an action (e.g., a single action such as clicking a mouse button) that a purchaser is to perform to order the identified item. In response to the indicated action being performed, the client system sends to a server system the provided identifier and a request to order the identified item. The server system uses the identifier to identify additional information needed to generate an order for the item and then generates the order.
1.4 申請專利範圍

1.4.1 Claim 1: 方法，同時包含client端與server端的動作

A method of placing an order for an item comprising: 
under control of a client system, 
displaying information identifying the item; and 
in response to only a single action being performed, sending a request to order the item along with an identifier of a purchaser of the item to a server system; 
under control of a single-action ordering component of the server system, 
receiving the request; 
retrieving additional information previously stored for the purchaser identified by the identifier in the received request; and 
generating an order to purchase the requested item for the purchaser identified by the identifier in the received request using the retrieved additional information; and 
fulfilling the generated order to complete purchase of the item 

whereby the item is ordered without using a shopping cart ordering model.
1.4.2 Claim 6: 系統，由Client端的觀點來看

A client system for ordering an item comprising: 

an identifier that identifies a customer; 

a display component for displaying information identifying the item; 

a single-action ordering component that in response to performance of only a single action, sends a request to a server system to order the identified item, the request including the identifier so that the server system can locate additional information needed to complete the order and so that the server system can fulfill the generated order to complete purchase of the item; and 

a shopping cart ordering component that in response to performance of an add-to-shopping-cart action, sends a request to the server system to add the item to a shopping cart.
1.4.3 Claim 9: 系統，由server端的觀點來看

A server system for generating an order comprising: 

a shopping cart ordering component; and 

a single-action ordering component including: 

a data storage medium storing information for a plurality of users; 

a receiving component for receiving requests to order an item, a request including an indication of one of the plurality of users, the request being sent in response to only a single action being performed; and 

an order placement component that retrieves from the data storage medium information for the indicated user and that uses the retrieved information to place an order for the indicated user for the item; and 

an order fulfillment component that completes a purchase of the item in accordance with the order placed by the single-action ordering component.
1.4.4 Claim 11: 方法，以client端的觀點來看

A method for ordering an item using a client system, the method comprising: 

displaying information identifying the item and displaying an indication of a single action that is to be performed to order the identified item; and 

in response to only the indicated single action being performed, sending to a server system a request to order the identified item 
whereby the item is ordered independently of a shopping cart model and the order is fulfilled to complete a purchase of the item. 

2 流程

2.1 Sep. 12, 1997: filing date

2.2 Sep. 28, 1999: issue date
2.3 Oct. 21, 1999: complaint filed

2.4 Dec. 1, 1999: preliminary injunction obtained

2.5 After Dec. 1, 1999: B&N stopped using its "Express Lane" ordering feature and appealed the decision granting the preliminary injunction

2.5.1 In accordance with the court's order granting the preliminary injunction, B&N has stopped using its "Express Lane" ordering feature and is now using what it calls "Express Checkout."  Express Checkout requires two clicks to complete an order and before making the second click, the costumer is presented with information regarding the manner in which his or her order is to be fulfilled.

2.5.2 Oral arguments in B&N's appeal will not be heard until at least the beginning of Aug., 2000.

2.6 Jan. 18, 2000: B&N moved for a stay

2.7 Feb. 22, 2000: judge denied B&N's motion to stay the case

2.8 Nov. 20, 2000: cutoff date of discovery

2.9 Jan. 15, 2001: Markman hearing

2.9.1 In parallel with their discovery activities, the parties will be moving forward with preparations for a Markman hearing.  A Markman hearing is often a crucial phase of many patent litigations in which the judge decides on the scope of the patent claim.  That the determination of claim scope is purely a matter of law reserved exclusively for the court was solved recently by the Supreme Court in Markman v. Westview Instruments Inc..

2.10 May 22, 2001: begin jury trial

2.10.1 Whether the particular activities of B&N infringe the '411 patent's claims and whether the '411 patent itself presents a nonobvious invention over what was previously know, are among the issues that will be decided during the jury trial.

3 討論

3.1 被告BarnesandNoble對'411專利的看法

BarnesandNoble argues that the patented process was obvious under Section 103.  For example, if a computer was not used, and a consumer went into a merchant's store in which the consumer had purchased items before, the consumer would advise the retailer of his/her name and what item he/she wanted to buy.  Telling the retailer his/her name is similar to the web site identifying the computer user, and indicating which item he/she wants to buy is similar to clicking the "buy" button.  With this information, the retailer could simply look up the consumer on his/her Rolodex, customer list, etc. and find his/her address, credit card info, shipping preference, etc.  Under this line of thought, many critics of these broad, E-commerce business method patents believe that the patents cover obvious subject matter.
3.2 Amazon的董事長Bezos對電子商務專利的建議
While Amazon has not stated whether it intends to enforce this patent against competitors, Amazon's Chairman and CEO Jeffrey P. Bezos has taken the unusual step of posting on the Amazon site a statement titled "An Open Letter From Jeff Bezos On The Subject Of Patents."  In this letter Mr. Bezos proposes a variety of reforms for the patent system as a whole. In particular, he lists the four following assertions: 

· that he regards business method and software patents to be fundamentally different from other kinds of patents;  

· that he thinks the lifespan of business method and software patents should be three to five years rather than the current lifespan of about 17 years;  

· that he would want the shortening of patent lifespan to retroactively affect already existing patents and

· that before business method and software patents issue, he thinks there ought to be a short public comment period during which the Internet community could present to the Patent Office and additional prior art references. 
In the letter Mr. Bezos also states that he has already contacted members of Congress, who have primary responsibility for patents, in order to discuss these issues.
3.3 Boycotting Amazon!
Http://www.GNU.org/philosophy/amazon.html by Stallman:

……The idea in question is that a company can give you something which you can subsequently show them to identify yourself for credit.  This is nothing new: a physical credit card does the same job, after all.  But the US Patent Office issues patents on obvious and well-known ideas every day. Sometimes the result is a disaster…… （論點一：以顯著性的觀點質疑審查水準）
… …US patent law is to blame for authorizing patents on computational techniques and patterns of communication--a policy that is harmful in general…… （論點二：專利制度對軟體界而言並不能助長其發展）
Http://NoWebPatents.org/
Http://NoAmazon.com
Http://lpf.ai.mit.edu
4 Amazon的其它專利

4.1 6,064,980 System and methods for collaborative recommendations  

4.2 6,029,141 Internet-based customer referral system  

4.3 6,006,225 Refining search queries by the suggestion of correlated terms from prior searches  

4.4 5,999,924 Method and apparatus for producing sequenced queries  

4.5 5,963,949 Method for data gathering around forms and search barriers  

4.6 5,727,163 Secure method for communicating credit card data when placing an order on a non-secure network  

4.7 5,715,399 Secure method and system for communicating a list of credit card numbers over a non-secure network  
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