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M/s. S. Radhakrishnan, B. Narasimhan and Jean Vinitha Peter, Advocates, XL/249, IIIrd Floor, Kalathil Buildings, Cochin – 11 and address for service of notice on the respondents are as indicated above.

PETITION FILED UNDER ARTICLE 226 OF  

THE CONSTITUTION OF INDIA

Statement of facts:
1.
The 1st petitioner is a registered association of Non resident Indian Lawyers/Law graduates residing in the State of Kuwait.  They are representing the Indian community in Kuwait and in the Middle East region for the purpose of the subject matter of this original petition, which is pursued in larger public interest of all the non-resident Indians in the gulf countries.  The 2nd petitioner is the action council constituted by over 20 non-resident Indian Associations in Kuwait to agitate the common cause and to protect the legitimate rights and interests of Indians residing in the Middle East region.

2.
The non resident Indians in the Middle East are aggrieved by the irrational, arbitrary and illegal hike effected by respondents 1 and 2, the National Carriers operating from India to Middle East alone, against the provisions of the Aircraft Act 1934.  The petitioners are approaching this Honourable Court for the redressal of their grievances against exploitation and discrimination at the hands of the respondents.  The petitioners and other similarly situated air passengers are being exploited by the national airlines, who also join hands with some of the other airlines operating from India to different destinations in the Gulf region and back, to perpetuate injustice by charging exorbitant, unfair and unreasonable air fare from them.

2. The Indian community working in the gulf region constitutes the major chunk of international air passengers flying to and from various Indian destinations.  It is important to note the fact that, unlike the non-resident Indian air passengers from other parts of the world who usually constitute by themselves a privileged and economically sound class, a vast majority of the Indian community constituting the air passengers to the Middle East region are pitiably low paid menial workers and employees doing unskilled jobs without any comparable financial resources.  Again unlike their fellow citizens working elsewhere such as USA and European countries, who are by and large better placed and fortunate enough to have better earning capacity, economic resource and social status, the gulf Indians are mostly economically poor and backward but are forced by the circumstances to travel by air due to lack of other viable alternative travel options.  This Honourable Court may kindly note the fact that majority of the Indian expatriates reach the gulf countries more often on the basis of false promises with flowery dreams of economic upliftment, quite frequently to be forced to compromise their life and ambitions of decent employment to the never-ending exploitation at the hands of their foreign employers.  In fact, majority of these under privileged NRIs silently undergo their ordeal due to various domestic compulsions back home.

4.
In reality, an average Indian expatriate employee working in the gulf country does not have the financial resource to buy his/her air ticket to visit their near and dear ones in India even once in every three to five years period and are, therefore, forced to postpone their trip, in many cases indefinitely, for want of funds.

5.
It is a sad reality that the national airlines operating to the gulf sector from India i.e. Air India and Indian Airlines, who are the main airfare policy makers in the Gulf-Indian sector, compete with each other in fixing harsh and hostile ticket fares in this sector, adopting at the same time double standards by granting passengers from affluent European and American sectors highly and unreasonably reduced ticket fares.  It is distressing that respondents 3 and 4, being the authorities empowered and duty bound to protect the citizens against such discriminations, are becoming instrumental in aiding and assisting respondents 1 and 2 in abusing their position as the flag carriers of Indian nation to mercilessly overcharge the NRI passengers working in the gulf countries.  It is further deplorable that respondents 1 and 2, joining hands with other foreign airlines operating from different Indian destinations to the gulf region, and especially to Kuwait, have made it their strategy to increase at will the ticket fares exorbitantly without any reasonable basis or valid reasons, when most of the expatriate Indian passengers from gulf countries as part of their long term plan normally manage to avail their long pending vacation and travel to India.  Respondents 1 and 2 are accountable for their financial results to the representatives of the people and have to operate as per the conditions of the market.  Air India is claiming that the representatives of 10 carriers signed the joint fare circular dated 23rd February 2000.  A true copy of the joint fare circular dated 23rd February 2000 signed by the representative of the 1st and 2nd respondents is produced herewith and marked as Exhibit P1.  In Exhibit P1, the first column is that of the destination.  The destinations mentioned in Exhibit P1 are Bombay, Delhi, Ahmedabad, Trivandrum, Goa, Calicut, Cochin, Madras, Trichy and Hyderabad.  It is a matter of common knowledge that the 1st and 2nd respondents are operating the maximum number of flights to these destinations and as far as other carriers are concerned they may not be having even a single flight to some of these places.  Even if there are, it will be negligible and will not be having any effect as far as an Indian is concerned.   

6.
In direct contrast, the other national airlines operating from Kuwait under similar operating conditions and cost factors to similarly situated destinations in their home countries in the Indian subcontinent such as Pakistan, Sri Lanka and Bangladesh not only have made no increase in their respective airfares, but in fact resort to reduction of their fares to assist reducing the economic burden of their fellow citizens for enabling them to undertake their visit home.  It has now become a regular practice of respondents to scale the airfare up every year during the vacation season, when most of the aspiring Indians are looking forward to avail their long pending holidays since the schools in this region then close for summer holidays, making the hapless passengers to pay the beefed-up ticket fare while at the same time they announce special discounted ticket price and incentives to their European and American sector passengers.

7.
When the non-resident Indians came to know about Exhibit P1 circular, they submitted an appeal to the 4th respondent.  The 4th respondent has given a decent burial to the appeal even without offering the last sacrament to it.  The petitioners were waiting for an order from the 4th respondent.  It is at this point of time that the 2nd Joint Fare Circular dated 24th April 2000 was issued by the same parties increasing the fare to the same destinations, that too within a period of two months from Exhibit P1.  A true copy of the 2nd Joint Fare Circular dated 24.04.2000 is produced herewith and marked as Exhibit P2.  In Exhibit P2, the signatories are the same, the destinations are same but only the fares are increased.   The petitioners have prepared a chart showing different rates at different times to different places and the percentage of hike by air carriers during the year 2000.  The price history of the year 2000 prepared by the petitioners is produced herewith and marked as Exhibit P3.  

8.
From Exhibit P3, the discrimination and the anomaly in fixing the Airfare in Gulf sector and especially to Kuwait-Indian sector is apparent and clear.  The following examples would clearly prove this discrimination.  Kuwait-Mumbai-Kuwait, a three hour flight one way, cost KD 160 (Rs. 22880 approx.) in December 1999 revised to KD 196 (Rs. 28028 approx.) from March 1st 2000 and becomes KD 214 (Rs. 30,602 approx.) from June 1st 2000 i.e. 32% increase in the fares.  Similarly, Kuwait–Trivandrum-Kuwait which was KD 214 in December was hiked to KD 267 from March 1st 2000 and will cost KD 291 from June 1st 2000 i.e. 34% increase.  The argument of the respondent that fare hike is to meet the increase in the operational costs is baseless, wrong and contrary to the facts since for flights to Europe and US, lengthier in distance and having high operational costs, the fares have not been increased.  Kuwait-London-Kuwait, a seven-hour flight one way, still costs KD 158, while a 14-hour flight, Kuwait-New York-Kuwait, costs KD 280 only.  Kuwait-Dhaka-Kuwait, a five-hour flight, still costs only KD 180.  Now, it is apparent that the Indian citizens travelling from India to Gulf countries are singled out for a hostile discriminatory treatment, compared to fellow citizens travelling to Europe or US in the same carrier.  The illegal, arbitrary and exorbitant hike in the airfares made by respondents 1 and 2 in Exhibits P1 and P2 continuously within a span of three months is against the provisions contained in the Aircraft Act 1934.  The Aircraft Act 1934 applies to all citizens of India and to all Aircraft registered in India, wherever they may be.  Therefore, the petitioners and respondents 1 and 2 are governed by the provisions of the Aircraft Act 1934 and if the 1st and 2nd respondents are violating any duty cast upon them, which in turn affects the petitioners in purse and in person, it is submitted that this Honourable Court, under Article 226 of the Constitution of India, is empowered to correct the wrong committed by the respondents.
9.
In this context, the petitioners submit that the fare structure is required to be regulated by respondents 3 and 4 under the Aircraft Act, 1934 (Act XXII of 1934).  Under Section 5 of the said Act, ‘Power of Central Government to make rules’ and Section 5A ‘Power to Issue Directions’, the 4th respondent is empowered to make appropriate rules regulating the possession, use, operation etc. of the aircraft and prescribe the authorities competent to exercise the power conferred under Act. 
Section 5(2) (a b) of the Act provides that: 
“The economic regulation of civil aviation and air transport services, including the approval, disapproval or revision of tariff of operators of air transport services; the officers or authorities who may exercise powers in this behalf; the procedure to be followed, and the factors to be taken into account by such officers or authorities; appeals to the Central Government against orders of such officers or authorities and all other matters connected with such tariff”.

“Explanation: -   For the purpose of this clause,
‘tariff’ includes fares, rates, valuation charges and other charges for air transport of passengers or goods, the rates regulations, practices or services affecting such fares, rates valuation charges and other charges and rates, terms and conditions of commission payable to air cargo sales agents;”
10.
The 4th respondent is the competent authority to regulate the tariff structure by making appropriate Rules to ensure that the airfares are fixed fairly and justifiably based on the cost factors of operation.  Respondents 3 and 4 have a duty to regulate the airfare in a fair and reasonable manner without infringing the fundamental rights of citizens and ensuring them equal protection under law.
11.
In the international sphere, the structure of International Civil Aviation has been established by participating governments under the Convention on International Civil Aviation dated 7th December 1944, “who agreed on certain principles and arrangements in order that International Civil Aviation may be developed in a safe and orderly manner and that international air transport services may be established on the basis of equality of opportunity and operated soundly and economically.”  
12.
The International Civil Aviation Organisation (hereinafter referred to as ICAO) stipulates its aim and objectives under Article 44 of the Convention, where under clause (d) prescribes one of its aim and objective as:
Art. 44 (d): to meet the needs of the peoples of the world for safe, regular, efficient and economical air transport:

Art 79 of the Convention provides as follows:
“Article 79: Participation in operating organisation: A State may participate in joint operating organization or in pooling arrangements, either through its Government or through an airline company or companies designated by its Government.  The companies may at the sole discretion of the State concerned, be State-owned or partly State owned or privately owned”.
13.
Apparently, respondents 1 and 2 are the airline companies participating in joint operating organisation/pooling in accordance with the above provisions and are bound to pursue the aims and objectives of economical air transport objective declared under Art. 44 (d) above.

14.
Further, the International Air Transport Operators Conference held in Havana, Cuba from 16 to 19 April 1945, adopted the Articles of Associations of International Air Transport Association (hereinafter referred to as IATA) establishing IATA as a loose Association of voluntary member Airlines.  The Articles of Association of IATA as amended (1995) stipulated three aims and objectives wherein the first one states as follows:


“The aims and objects of this organisation shall be:

(1) To promote safe, regular and economical air transport for the benefit of the people of the world, to foster air commerce and to study the problems connected therewith;” (emphasis supplied)

15.
This ICAO and IATA are the International Organisations regulating the operation of the airlines in the international sphere.  It is evident that the aims and objectives of both ICAO and IATA give priority to economical air transport for people of the world. A true copy of the relevant extract of the IATA Articles of Association of 1995 is produced herewith and marked as Exhibit P4.  From Exhibit P4, it is evident that IATA is not the ultimate authority to fix and finalise the air tariff but it is a voluntary association of air transport enterprises.   In order to enable airlines to be a Member of IATA and of the IATA Traffic Conferences, it must hold a certificate of license for operation of scheduled air carriage from a government eligible for membership in the International Civil Aviation Organisation (ICAO).  This association can be easily dissolved by resolution of general meeting with a 2/3rd majority.  

16.
IATA, in its Bermuda Agreement of January 1946 adopted that fares and rates should be agreed at the first instance by the designated airlines, subject to the approval of the respective Governments.  The Bermuda Agreement delegated the determination of equitable international fares and rates to the IATA Traffic Conferences (now called Tariff Co-ordinating Conferences) with the stipulation that they would not become effective until the Governments concerned had approved them and, if necessary, after review of the economic data on which the fares and rates were based, which is intended to ensure that the fares and rates would be kept as low as possible in the interest of the travelling public and international trade, in tune with IATA objectives.   

17.
The provision of Government review and approval created a definite responsibility and duty on the Central Government and, by the same token, removed the Traffic Conferences from the absolute control of the IATA Annual General Meeting.  In other words, IATA Traffic Conferences operate under Rules and Regulations that are determined at the first instance by the IATA Executive Committee and approved by the IATA Annual General Meeting, but these Rules and Regulations are also subject to approval by Governments concerned.

18. In view of the reality that almost all international routes are affected to some extent by other routes which run either close to or parallel to them, it became logical and essential to establish a machinery whereby international fares and rates could be agreed to by the airlines on a multilateral basis so that the fares and rate structure represent a cohesive and integrated system for achieving the above mentioned objectives of IATA.  Therefore, the airlines operating scheduled international air services were entrusted with the task of developing unanimous proposals for fares and rates through the IATA Traffic Conferences for submission to national authorities for approval or disapproval.  To assist the IATA Traffic Conference in this task a cost committee was established in 1968 with the role to undertake necessary cost analysis periodically for being used as one of the basic inputs on the basis of which the fare and rates may be arrived at.  The unanimous agreements reached in the IATA Traffic Conferences are effective only after further scrutiny and approval by the Government authorities as per their own resolutions and conference provisions of IATA executive committee 1950. 

19.
As a result of the deregulation of the airline Industry during 1970s, fundamental changes were affected in the machinery of establishing international fares and rates through the IATA Traffic Conference, which was renamed as ‘Traffic Co-ordinating Conference’.  Under the new dispensation, an active IATA member airline was given the option to participate in trade association activities only or in both trade association and tariff co-ordinating activities.   In essence, the IATA Tariff Co-ordinating Conferences develop passenger fares and cargo rates, including applicable conditions of sale, for Government scrutiny and approval.  It is a transparent system and the results are reflected in the market only after and to the extent of approval from the government concerned.  Participation is optional, both in airline attendance and their application of the agreements.

20.
In October 1995, IATA membership stood at 233 (i.e. 202 active members and 31 associate members) out of approximately 1200 scheduled air carriers in the world (data collected from the official publication of IATA, “Compendium of International Civil Aviation” edited by Adrianus D. Groenewege).  The IATA functions under its own Rules and Regulations framed consistent with its Articles of Association.  

21.
 From the above stated facts, it is evident that respondents 1 and 2 are responsible for this injustice and discrimination caused to the NRIs working in the gulf sector and respondents 3 and 4 are reluctant to discharge the legal duty cast upon them to protect the rights of international air passengers travelling from India to different destination in Gulf sector and back.  The 1st and 2nd respondents are under a wrong belief that the airfare charged by them is well within the IATA limits and therefore unquestionable.  The 1st and 2nd respondents are under the impression that the IATA is the ultimate authority to fix the fare charges all over the world and the member carriers are free to adopt any rate below the one fixed by IATA since they are answerable only to IATA.  But from Exhibit P4, Articles of Association of IATA, which can only be subject to the Aircraft Act 1934 while it is applied in India, it is evident that for a tariff to be implemented in a country the approval and concurrence of the Governments concerned have to be obtained.  The rates mentioned by IATA have no sanctity at all as far as a particular carrier is concerned if the appropriate government of the carrier does not approve it.   This is all the more true in the case of the 1st and 2nd respondents who are the national air carriers of India.  
22.
During the present season also, respondents 1 and 2 adopted the same strategy as they have adopted in the past and hiked the airfares in the gulf sector exorbitantly.  They, along with some other airlines operating to India from the gulf sector especially from Kuwait, entered into an agreement and hiked the prices without any basis or valid reason.  As per Exhibit P1, they have implemented the first phase of the hike.  As per this Exhibit P1 signed by Air India, Indian Airlines and 6 other airlines, the fare that existed in the month of February was hiked by 23% with effect from 1st March 2000.  This circular contained no reason for this unwarranted price hike.  Immediately upon the implementation of this hike, the entire Indian community residing in Kuwait expressed their anger, grief and protest against this unreasonable and unilateral hike.  The various Indian associations functioning in the State of Kuwait had submitted detailed representations and appeal to Government of India, DGCA, Air India and Indian Airlines against this discrimination and requested the authorities concerned to withdraw this unilateral and unreasonable price hike.  While so, to the utter surprise of the Indian community in gulf region, Air India and Indian Airlines announced a further hike in the airfare with effect from 1st June 2000, vide Exhibit P2.  The entire Indian community in Kuwait and the entire gulf sector were shocked by this unprecedented, unilateral, unreasonable and unfair move by the national airlines along with some other airlines operating in the Gulf-Indian sector.  While our national carriers are adopting this illegal, unfair and discriminative activities, the other airlines operating from Kuwait under similar operating conditions and cost factors to similarly situated destinations in the Indian subcontinent such as, Pakistan, Sri Lanka, Bangladesh, China and some other countries refrained from the price hike and declared further discounts in the airfare in order to support and protect their nationals.  In fact, it would appear that the 1st and 2nd respondents who acclaim themselves as the national carriers are discriminating against Indians alone and are becoming anti national. 

23.
After the announcement of the proposed second hike in the airfare, the entire Indian community collectively protested against this illegal, unilateral and unfair fare increase orchestrated by Air India and Indian Airlines and again approached the Government of India, DGCA, Air India and Indian Airlines against this unjust and unfair hike implemented only in the Gulf sector while the other sectors are left untouched.  The Indian Ambassador to Kuwait Mr. Prabhudayal, who concurred with the Indian community’s sentiments and grief, had taken up the matter with airline officials in Kuwait as well as in India.  Because of the widespread anger and protests of the Indian community and the interference of Indian Ambassador, the respondents kept in abeyance the proposed second hike from 1st June 2000 substantiating the injustice, unfairness and anomaly in fixing the airfare in this sector in an arbitrary manner.  But the unjustifiable price hike implemented by respondents 1 and 2 on 1st March 2000 is still continuing and causing great hardship and monetary loss to the Indian citizens travelling to India from Kuwait as well as from other gulf countries. 
24. Respondents 3 and 4, when approached, have taken the stand that they have no active role in fixing the airfare and that the International Air Transport Association (IATA) is the competent authority for fixing the same and they are bound to accept the fares fixed by the IATA from time to time.  As stated earlier, according to IATA Rules and Regulations, IATA cannot fix international airfare in a particular sector on its own.  As per the existing practice and norms of IATA, the airlines who have direct interest in a particular sector may organise a Tariff Co-ordinating Conference for fixing passenger fares and cargo rates including applicable conditions of sale and fare structure agreed to by the air lines.  The fare structure agreed to by the airlines in such conferences shall be subject to scrutiny and approval by the Government concerned.  It is very clear that any agreement made in this Tariff Co-ordination conference is subject to approval of the Government concerned.  In the present context, Air India and Indian Airlines are the airlines who have direct interest in the Indo-Gulf sector since more flights in this sector are operated by them and the government concerned for approval and sanction is the Government of India.  The 3rd respondent herein is the Government body concerned competent to exercise such function and it is mandatory that all the airlines licensed to operate from and to India should file their fare structure for its approval and the licenses of airlines violating this condition can be withdrawn by DGCA.   

25. Even though Section 5.2 (a b) empowered the Central Government to make rules to delegate its authority, hitherto, the Government had not made any rules delegating its authority under section 5 and 5A of the Aircraft Act to any authority or body.  Therefore, the DGCA has no authority to approve the revised fare table submitted by the airlines and only after such approval, the airlines can charge the revised or new fare.  As per the provisions of IATA, it is very clear that the participation of the airlines in the Tariff Co-ordination meetings are purely optional, both in airlines attendance and their application of their agreement.  The revised/proposed prices by the airlines, approved by the Governments concerned, would be filed with IATA and IATA shall normally approve this fare.  This approval is only routine administrative function of IATA and in reality there is no such term or fare like IATA fare.

26. Assuming, without admitting that the DGCA is authorised to grant approval in accordance with section 5.2 (a b) of the Aircraft Act 1934, even then it is evident that the DGCA has not applied his mind to the question in issue since the national carriers are demanding excess fare to the tune of 30 to 33% for the second time within a span of hardly 4 months.  What was the reason for the fare hike in February when some other air lines operating in the same sector retained the same fare as in December ‘99 is not known.  The participating members of IATA have not increased the airfare to European countries or USA when they declared the hike to Indian destinations.  Therefore, it is evident that the authority, if any, for granting approval has not considered the relevant aspects and the decision appears to have been based on irrelevant considerations.  The approval of DGCA, even if there is one, is therefore, bad for non-application of mind and due to failure to exercise the authority of DGCA for economically regulating tariff of operators of air transport services which has resulted in manifest failure causing a serious miscarriage of justice.  

27.
The petitioners approached the 4th respondent several times in the past but no fruitful remedy was offered by them for which they are duty bound.  Recently, the petitioner approached the respondents with detailed representations, clearly showing the discrimination and the anomaly in fixing the airfares from India to the gulf sector.  The discrimination and the anomaly in fixing the airfare on gulf sector especially to Kuwait-Indian sector are apparent and clear.  A glimpse at the table Exhibit P3 will clearly prove this discrimination and anomaly.  Kuwait-Mumbai-Kuwait, a three hour flight, cost KD 160 (Rs. 160 x 143 approx.) in December 1999 becomes KD 196 (Rs. 196 x 143) from March 1st 2000 and KD 214 (Rs. 214 x 143) from June 1st 2000 i.e. 33% increase in the fares [Rs 7722/- approximately].  Kuwait – Trivandrum – Kuwait which was KD 214 in December was hiked to KD 267 from March 1st 2000 and will cost KD 291 from June 1st 2000 i.e. 35% increase [Rs 11,011/= approximately].  At the same time ticket to Kuwait-London-Kuwait a seven-hour flight cost KD 158 while a 14-hour flight Kuwait-New York – Kuwait costs KD 280.  Kuwait –Dhaka-Kuwait a five hour flight cost only KD 180. 
28.
When Air India and Indian Airlines are adopting such unfair attitude towards the Indian community in Kuwait and Gulf sector, some other national airlines refrained from the hike and even offered reduced price in the same sector.  Pakistan Air still operates to Kuwait-Karachi-Bombay for around KD 120 and Air Lanka offers tickets to Trivandrum for around KD 180.  This clearly proves that there are no valid reasons for the hike in airfare unilaterally imposed by respondents 1 to 2 who are holding major number of seats in this sector.  The stand taken by the respondents 1 to 4 is only to exploit the hapless Indian citizens travelling in this sector since they have no other option.  If the operational costs are considered as a deciding factor for fixing the fare then the fare structure for the gulf sector should be much below than that of the fare structure for the European, American and Latin American sectors obviously because of the much reduced or lower operating cost existing in the indo-gulf sector.  Now, in the above said premises it clearly proves that the Indian citizens travelling from India to Gulf sector are singled out for a hostile discriminatory treatment compared to fellow citizens travelling to USA or Europe by the same carrier.  This amounts to a clear violation of the fundamental rights guaranteed under the Constitution of India.  There is no reasonable classification existing between the Indian citizen travelling to Gulf and any other destination from India.  The Government of India and DGCA are duty bound, under the different statutes, to protect the citizens against unscrupulous exploitation by the airlines licensed to operate from India to the Gulf sector.   The Aircraft Act 1934 was enacted for the purpose of ensuring a safe and economically viable air journey for Indians.  From Section 5 it can be seen that the 3rd and 4th respondents are invested with powers to protect the interest of an ordinary Indian from exploitation and other arbitrary actions by the mighty companies who are licensed to operate to and from India.  But, from experience it can be seen the fence intended to protect the crop itself started to eat the crop.  The representations and appeal submitted to the Government and DGCA were not even considered and the 2nd hike is also on the verge of implementation.  Therefore, it is submitted that the non-resident Indians in Middle East have no other alternative or efficacious remedy except to approach the Honourable Court under Article 226 of the Constitution of India.  One Malayalee Association, Sharjah UAE had already sent e-mail to this Honourable Court and it was admitted as an original petition No. 8025/2000 and is pending before the Honourable Division Bench.  These petitioners have filed impleading petition in the above original petition.  But, for an exhaustive pleading the petitioners were advised to file a fresh original petition.  Hence, this original petition is being filed on the following among other:
G R O U N D S
A. 
The Central Government inserted section 5.2 (a b) to the Aircraft Act 1934 by the Aircraft Amendment Act 1983 dated 26.03.93.   Section 5.2 (a b) authorises the Central Government to make Rules for the Economic Regulation of Civil Aviation and Air Transport Services, including the approval, disapproval or revision of tariff or Air Transport Services; the officers or authority who may exercise powers in this behalf; the procedure to be followed and the factors to be taken into account by such officers or such authorities etc.   The above said amendment was effected because the committee on subordinate legislation of the 6th Lok Sabha, 12th Report, had recommended that the section might be suitably amended so that the authority expressly flows therefrom for authorising the Director-General of Civil Aviation to approve, disapprove or revise the fares, etc.  if the tariff of the operators of their transport services are arbitrary, unconscionable and has no nexus to the relevant factors and are exorbitant.  Unfortunately, the Central Government has not made any Rules in this regard till this date.  Therefore, the DGCA cannot exercise any absolute power with respect to approval or disapproval of the tariff.  Since the power of the Central Government has not been delegated properly and legally to the DGCA it is submitted that he is not competent to act under Section 5.2 (a b) of the Aircraft Act.  In the absence of a proper delegation, the Central Government is the competent authority to approve any change in air tariff as submitted by the carriers.  The approval or disapproval of any change in the air tariff cannot be considered as a routine process.  The government has a duty to take into account the operational costs, the level of national economy, inflation and other relevant factors and have to pass a reasoned order explaining the reason for the approval or disapproval of the air tariff since it is subject to judicial review.  In the present case the fourth respondent  has failed to exercise the statutory authority vested in it with due diligence and failed to disapprove the unreasonable and arbitrary  fare hike of respondent 1 and 2.  
a) 
the 4th respondent has not properly considered this issue as required by law thereby defeating the very legislative purpose of economic regulation of tariff in a fair and reasonable manner.

b) 
assuming for argument sake that they have considered, they have failed to take into account all relevant factors and lost sight of the fact that, other air carriers operating in the same sector or under similar operating conditions have not increased their respective fares while the 1st and 2nd respondents increased the same twice in a short span of four months;

c) 
it is evident that the 4th respondent has not applied its mind to the issue; and

d) 
they have not issued a speaking order in this regard justifying the fare hike.        

B.
Even assuming for argument sake that it is the DGCA who is competent to grant approval or disapproval, it can be seen that the Central Government has not delegated its authority to the DGCA.  Therefore, any exercise of power without a specific authorisation on that behalf by the competent authority, is illegal, irregular and non-est in the eye of law.  In the absence of the power DGCA has no authority to interfere with the revision of air tariff. 
C.
According to 5.2 (a b), the officers or authorities, the procedure to be adopted, factors to be taken into account for the purpose of approval or disapproval of the air tariff has to be fixed by the Central Government by Rules.  To the best of the knowledge, information and belief of these petitioners, the Central Government has not made any Rules in this regard till this date and there are no rules or regulation made by the competent authority for the proper exercise of such function.  Therefore, even if the DGCA is exercising any power, it cannot be considered as legal or valid since it is not in accordance with law.

D.
When the DGCA has exercised the power (assuming him to be empowered) he has not specified the reason if any, for the continued exorbitant hike in air fare for the second time within a span of 4 months.  This aspect may be viewed in the light of the fact that other air carriers operating in the sub continent have not effected any hike and are continuously granting discount to the passengers.  Therefore, the decision of the DGCA if any, in the case of revision of Air tariff, is bad for:

(1) non-application of mind; 

(2) non-consideration of relevant facts;

(3) lack of authority as per the Aircraft Act, 1934; and

(4)  non-supply of a speaking order in this regard.

E.
The stand taken by the 1st and 2nd respondents that they are implementing only the so called “IATA fare” is misleading, wrong and intended to commit a fraud on the Constitution.  There is nothing called “IATA fare”.  IATA is not a ‘closed shop’ and its membership is not compulsory or mandatory.   It is a voluntary organisation of certain air carriers  which can only register the agreement arrived at the Tariff Co-ordination Conference and submitted by participating Airline companies after obtaining approval of the  same form appropriate Govts. of such Airline companies.  The respondents apparently contends that the said agreements filed with IATA prescribes/constitutes the IATA approved fares and is unquestionable and will be included in the Henry VIII clause.  Therefore, any implementation of arbitrary and unreasonable fare hike is just because IATA has registered and keeps custody of the Agreements constituting such fare hike is completely, illegal, erroneous, irregular, arbitrary and is against the letter and spirit of Aircraft  Act 1934 (as amended), the objectives and Articles of Association  of IATA and the objectives of ICAO to ensure economical air transport to the people of the world such discriminatory implementation of exorbitant increase of fare to Gulf-India sector by the respondents militates against the spirit of the constitution and infringes the fundamental right guaranteed to the petitioners under Article 14 of the Constitution of India.   

F.
The Central Government is duty bound to protect the rights of non -resident Indians just as that of any other Indian.  Just because an NRI is employed outside India it is highly illegal and arbitrary and violative of Article 14 of the Constitution of India to refuse rights guaranteed under the Constitution to them.  In effect, they have great role in the national economy in bringing foreign currency to India.  The Central Government cannot and should not permit any of its agencies to exploit the NRIs.  These persons are working in the desert to bring up there own future as well the future of the nation.  The per capita income of the country is increasing mainly because of NRIs.  The Government is duty bound to guarantee a decent life to every citizen including NRI.  If the Government is permitting, by their action or inaction, any agency or licencee to exploit the non-resident Indians, it is submitted that it will amount to violation of rights guaranteed under Article 21 of the Constitution of India.
G.
Air India is charging the exorbitant rates only to Middle East.  The fare hike is not applicable as far as passengers to European and American sectors are concerned.  The other air carriers operating to and from India have not increased their airfare to the Middle East.  Therefore, it is submitted that Exhibits P1 and P2, the two fare hikes declared by 1st and 2nd respondents, are clearly illegal, arbitrary and violative of Article 14 of the Constitution of India.
For the foregoing and other reasons to be submitted at the time of hearing, it is respectfully prayed that this Honourable Court may be pleased to:
i)
call for the records connected with the case;
ii)
issue a writ of certiorari or such other writ, order or direction to quash Exhibits P1 and P2 circulars, 
iii) declare that the 4th respondent is the competent authority to fix the air tariff as far as aircrafts operating to and from India are concerned;

iv) declare that approval, if any, granted by respondents 3 & 4  to Ext. P1 and P2 is irregular, invalid and void abinitio and that the implementation of Exhibit P1 in its present form is without proper approval of the Central Government and the same is illegal 
v) v) 
issue a writ of mandamus or any other writ, order or direction directing respondents to revise the Air tariff fairly and reasonably in accordance with law and equity, applying uniform standards  and taking into consideration all relevant factors  

vi)
direct respondents 3 & 4 to ensure that respondents 1 & 2 revises the existing air fares between the various Indo-Gulf sectors reasonably and fairly in accordance with laws before approving such fares.

vii
pass such other orders as are deemed just, fit and necessary in the facts and circumstances of the case. 
Dated, this the          day of            , 2000
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