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BEFORE THE HONOURABLE HIGH COURT OF KERAL AT ERNAKULAM

O.P.No.19257 of 2000

BETWEEN

Adv. Palavilayil Thomas Panicker

President

 Law Graduate Forum,

Kuwait        



:
Petitioner







v.

AND

Air India Ltd. and others


:
Respondents

COUNTER AFFIDAVIT

I, K.M. Kurien, aged 49, son of late K.K. Mathew, residing at Ernakulam, do hereby solemnly affirm and state as follows:-

1.
I am the Manager of Air India, Cochin and as such I am fully conversant with the facts of this case as disclosed by the files and I am able and competent to depose to the same.   I am filing this affidavit also on the basis of specific instructions received from the regional Manager, Kuwait and Cyprus and on behalf of 1st respondent.

2.
All the averments and allegations in the Original Petition are denied save to the extent specifically admitted or otherwise dealt with herein.

3.
At the outset it is respectfully submitted that the O.P. is not maintainable.  The Petitioners seek to impugn Exhibits P1 and P2 circulars which have originated in another country, namely, Kuwait and is with respect to operations of Airlines Ex-Kuwait.  Suffice it to say for the purpose of this case that of Airlines operating out of Kuwait are to get their fares approved as prescribed under the Amiri Ordinance dated 03.07.1986, a true copy of which is produced herewith and marked as Exhibit R1(a).  Article 9 in particular is extracted herein below:-

“All the aviation companies operating in Kuwait or the general sales agents for the aviation companies non-operating in Kuwait and packages & fast mails transport bureaus – are obliged, after the agreement with Kuwait Airways Corporation and getting its approval, to register and get approval of the prices and fares and their conditions which shall be applied in the market with the Directorate General of Civil Aviation – at last sixty (60) days before their enforcement”.

It is respectfully submitted that this Honourable Court would have no jurisdiction to question the approval of fares accorded by another country and that too under a law prescribed in that country.  For this reasons alone the original petition deserves to be dismissed.  Even otherwise it is respectfully submitted that the petitioners cannot on the basis of a few comparative figures and data call upon this Honourable Court to decided on the merits or economics of fare fixation and as to whether a particular fare is reasonable or excessive.  These are commercial aspects involved in the regular and day to day business of Airlines which are also otherwise regulated through the various committees, IATA etc.  It is respectfully submitted that on this ground also the Original Petition is not maintainable.

4.
With respect to the fares themselves the general fixation takes place at IATA (International Air Transport Association) the details of which are already available in the Counter Affidavit filed by this respondent in the connected O.P.No. 8025 of 2000.  For the sake of brevity therefore the same are not repeated herein.  All the Airlines operate within the fare levels fixed by IATA and this by itself will disclose the reasonableness of the fares.  Copy of the counter affidavit in O.P. 8025/2000 is produced herewith and marked as Exhibit R1(b).

5.
This respondent therefore has no comments to offer with respect to paragraph 1 of the O.P.  The averments in paragraph 2 are denied.  There has been nothing irrational, arbitrary or illegal.  The petitioners are also under a misapprehension in that there has been no price hike.  The question is only that of discontinuance of discounted fare.   In any case it is respectfully submitted that these are issues which do not merit any consideration by this Honourable Court.

6.
The allegations in paragraphs 3 and 4 are denied.  Petitioners have given a wrong picture with regard to the stature of the Indian working in the Gulf and specially in Kuwait.  It is a well known fact the Indian expatriates working in Kuwait are skilled or semi-skilled category often on contracts that have been approved by the Kuwait Governmental agencies as well as the Indian Consulate in Kuwait.  It is possible that some of the workers may belong to the unskilled category but even such workers go on a certain pay that has been approved by the Indian Protection of Emigrants on a pay structure filed and approved by the Indian Consulate in Kuwait.  They thus belong to certain economic stature who are able to undertake their vacation visits to India yearly or once in two years either on their own cost and very often on the tickets provided by their employers.  It would, therefore, be not possible for the airlines to subsides cost wherein many cases the tickets have been provided by the employers as per contracts.  It is peculiar that while the petitioners on the one hand allege that most of the Indians working there are unable to buy their tickets out of their financial resources, on the other hand they are also talking in terms of necessity to make a visit to India during summer holidays.  This respondent cannot accept the contention that most of the Indian expatriates reach the Gulf countries on the basis of “false promises with flowery dreams of economic upliftment” as most often contractual terms are spelt out while granting visas for such workers before they undertake their journey.

7.
The allegations in para 5 are denied.  The petitioners are under a misunderstanding that competition as between Airlines is resulting in fixation of harsh and hostile fares.  The situation would have been true  in the case of monopoly but not in the competitive market.  For sake of record it may be mentioned that as regards Kuwait the National Carrier, namely,.  Kuwait Airways is the Chairman of the Yield Improvement Committee (YIC) and therefore the levels of Airfares ex-Kuwait to India are decided by the said Committee which comprises of the 9 other Airlines including the 1st and 2nd respondents.  The 3rd and 4th respondents obviously can have no role to play in the matter of fare fixation in another country.  Exhibit P1 and P2 are therefore not liable to be challenged herein.  There has been no exorbitant increase as alleged much less without any reasonable basis or valid reasons.  It is also wrong to state that the 1st and 2nd respondents operate maximum number of flights to the Indian destinations.  The 1st and 2nd respondents totally operate 12 flights weekly on the India/Kuwait/India route compared to 16 flights operated by Kuwait Airlines alone.  It is also pertinent to note that during the financial year April 99 to March 2000 out of the total number of passengers who travelled between Kuwait and India the share of the 1st and 2nd respondents was only 47%.  The remaining 53% is taken by the other Airlines including Kuwait Airways, Gulf Air, Air Lanka Emirates, Oman air Car etc.

8.
The allegations in para 6 are also not correct.  In fact Airfares to Colombo and Dhaka have been increased substantially during the last few months.  Airfares to Colombo were increased by 11% from 1st June 2000.  In any case it is respectfully submitted that these are not issues that should concern this Honourable Court.

9.
The allegations in para 7 are denied.  Exhibit P3 does not reflect the correct position nor is it relevant.  As submitted earlier in Kuwait even the IATA levels is not applied and the market prices are based on the DGCA fares approved by the DGCA in Kuwait.  Such fares are lower than the IATA fares.  Airfares in Kuwait on a comparative basis are 15 to 20% lower than IATA fares.  In addition to these the Petitioners have failed to note the baggage allowance and other allowances involved in Exhibit P1 and Exhibit P2.  All these will again indicate that the issue is not one that falls within the extra ordinary and discretionary jurisdiction of this Honourable Court under Article 226 of the Constitution of India.  The Petitioners seem to have completely misunderstood the issue and fixation of Airfares, allowances etc.  The allegations in para 8 are also therefore denied.  These comparisons are of no relevance and are incorrect.

10.
The allegations in para  9 to 12 denied.  The Aircraft Act, 1934 does not apply to the present case where the issue is one of fares fixed under the law of Kuwait.  It may be mentioned that essentially all member airlines of IATA establish fares between countries through Traffic Conferences and any change in such fares and increase or decrease are also discussed in the Traffic Conferences agreed to by the airlines and they are then proposed to the respective Governments and only after obtaining Government approval, such fares are introduced or changed in the market place.  While IATA may establish fares, it has become a common practice world over to have discounts of various degrees on these fares due to competition and seasonal demand.  Further, in many countries in order to have a fare which is more realistic of the market levels, airlines also file fares directly with the respective Director General of Civil Aviation from points where such fares are applicable.  It is therefore that with respect to Kuwait the DGCA is to approve the fares Ex-Kuwait.

11.
For the above reasons there is no relevance, allegations in para 12 to 20.  The petitioner herein essentially talks about the organizational structure of International Air Transport Association and International Civil Aviation Organization.  The  ICAO is an organization functioning  under the United Nations to regulate the growth of Civil Aviation and to establish standards world over.  They do not perform any role with respect to fares.  International Air Transport Association is a voluntary organization of airlines formed, among many other things, to establish airfares that are acceptable to all airlines.  The greatest advantage of IATA today is that tickets issued by one airline on fare specified is acceptable to numerous participating airlines of IATA.  The petitioners have mentioned that there have been changes in the structure of IATA.  While in the past the IATA established fares were considered rigid, the situation today is very different.  IATA has not objection to national carriers filing for separate fares with their respective Governments for application from their countries and other airlines have never challenged such rates anywhere.  As mentioned earlier IATA is only a voluntary organization and its recommendations of fares or changes are subject to approval by sovereign Governments only after which such fares are in the market place.   In so far as paras 10 to 20 essentially talk about respondents 3 & 4 this respondent is not be in a position to commend further.  It may be mentioned very specifically that under no conditions it has become obligatory on the part of the airline to construct or establish any fares that must be kept as low as possible in the interest of the travelling public or international trade, even if such fares are contrary to the commercial interest of the airline.  It would be far fetched to insist that airlines must follow a fare, which is low without taking into consideration the regular cost of operation requirements for fleet renewal and growth etc.  Any fares that have to be established will look into all these points.

12.
The allegations in para 21 are denied.  The 1st respondent is under no mistaken belief or impression that fares established by IATA cannot be questioned by the Governments.  These fares are approved by the respective Governments before they are put into effect.  It is peculiar to note that Petitioners keep on talking about fare establishing machinery of IATA, the necessity for the Government approval of the same whereas in actual fact the fares they show are not IATA fares but those approved by the DGCA, Kuwait.  Since IATA airfares were found to be higher than the market can accept, the local airlines had filed for such fares with the local DGCA in Kuwait.  If the airlines decide to withdraw or reduce any additional incentives or discounts given on such fares it is well within their rights to do so and within their rights to do so and within their commercial interest as long as the airlines have not violated any local laws.  The Aircraft Act is inapplicable to the present case for the reasons set out above.

13.
The allegations in paragraph 22 to 27 are denied.  As aforementioned there has been no price hike but only discontinuance of discounts.  The further allegations concerning respondents 3 and 4 are not being dealt with by these respondents.  The allegations in para 28 are denied.  It is a well known fact that when an airline flies from a point A to point B which involves change of aircraft and transit time through their home country such airlines will be able to charge only a much lower fare as compared to direct operators between Point A & B.  Both Pakisthan Airlines and Air Lanka do not have any direct flights from Kuwait to India but only via their home countries which requires change of aircraft and additional formalities in their home countries.  No passenger will be prepared to pay such airlines similar rate that they would pay to direct operators between two routes.  These are the aspects the petitioners are apparently ignorant of.  Suffice it to say that this Court ought not to have entertain these proceedings under Article 226.  These has been no unfair attitude adopted by these respondents as alleged.  Absolutely no right is vested in anybody to challenge such airfares much less any fundamental right guaranteed under the Constitution of India.  It is futile to contend that a fare approved under the law of another country can be questioned as offending the fundamental rights guaranteed in our country.

14.
It is therefore respectfully submitted that there is no merit whatsoever in the grounds raised in the original petition.  The original petition itself is not maintainable.  It is further respectfully submitted that any relief whatsoever in the O.P. if granted will result in the 1st and 2nd respondents alone being singled out for harsh treatment in the competitive market in which they operate thereby conferring undue advantage to the other Airlines including the Foreign Airlines Air India as the national carrier of India is operating in an internationally competitive environment, and its marketing strategies are dictated perforce by market conditions.  Air India is accountable for the financial results to the Government and the people of India and any decision that compels Air India to apply lower fare levels than the competitor airlines to destinations in India will be grossly unfair in law or business practice and will harm the financial interests of the airline and the country.

It is respectfully submitted that there is not merit in the original petition and therefore deserves to be dismissed.

The facts stated above are all true.

  


 Dated, this the 14th day of August, 2000.










Sd/-










DEPONENT

Solemnly affirmed and signed before me by the deponent who is personally known to me at my Office at Ernakulam this the 14th day of August 2000.











ADVOCATE

